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CURRENT TOPICS. 


We learn from the public prints that a 
movement is on foot in Chicago in the inter- 
ests of Mr. E. S. Isham, with a view of se- 
curing his nomination to the vacancy upon 
the Federal Supreme bench. Mr. Isham is, 
or was, the law partner of Mr. Lincoln, who 
has just been appointed Secretary of War. 
We adhere, however, to our former opinion, 
and think that this nomination should be giv- 
en to some man who is eminent as a jurist, 
and whose training and experience peculiarly 
fit him for the duties of such an exalted po- 
sition. The bar of the West and Southwest 
should interest themselves in this matter, 
without reference to party lines, and make an 
effort to secure the nomination of such a man 
as Mr. Justice Cooley, of Michigan, or Mr. 
Justice Cooper, of Tennessee We know 
nothing of the politics of either of these 
gentlemen, and conceive that such matters 
should be considered as foreign to the selec- 
tion of the proper man for the place, as they 
are inappropriate for discussion in this Jour- 
WAL. 


Just as we go to press we learn that 
the President has sent in the name of Mr. 
Stanley Matthews, of Ohio, to the Senate for 
this appointment. The Senate, it will be re- 
membered, failed to confirm this nomination 
when recently made by Mr. Hayes. Their 
action in the present instance will be watched 
with much interest by the bar and the country. 


We call attention to the article on the ‘*Lia- 
bility of an Acceptor in Blank,’’ which we 
reprint this week from the Solicitors’ Journal. 
For the purpose of increasing its practical 
value to our readers, we have added to the 
authorities referred to in the notes, some of 
the important American cases 1pon the subject 
discussed. This is a plan which we propose to 
follow from time to time in reprinting articles 
from foreign publications, which in their 
original source are not likely to reach the 
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eyes of the great majority of our readers. 
Many such articles we find to be carefully 
written and logically reasoned out, lacking 
only the American citations to render them 
of great practical value to the American 
lawyer. 


In our note to Judge Elliott’s opinion in 
the case of Rossum v. Sinker (12 Cent. L. J. 
202), recently determined in the Supreme 
Court of Indiana, we stated that the case 
would have been of far more practical value 
to the profession, had the authorities, upon 
which the court’s ruling was based, been 
cited and discussed in the opinion. This 
is a proposition, the justness of which we think 
is perfectly apparent upon its face. But we 
did not intend it as an adverse criticism of 
the course pursued by the judge in the prepa- 
aration of the opinion; for it was apparent 
from a statement contained therein, that the 
want of the citations of appropriate au- 
thorities was due to the fact that, al- 
though the cases referred to by counsel had 
been examined, still the opinion had been 
written at a place where the books were not 
accessible. We consider, too, that we tes- 
tified our appreciation of the importance of 
the subject-matter of the case and of the 
excellence of the opinion itself by our publi- 
cation of it. Some of the members of the 
Indiana bar seem to have misunderstood our 
position in the matter, and we have received 
several explanatory letters on the subject, one 
of which contains a memorandum of the 
authorities examined by Judge Elliott before 
the decision was rendered. As this mem- 
orandum contains several cases not cited in 
our note, we reproduce it here for the benefit 
of those of our readers who may be interested 
in this subject: 1. The heirs of a deceased 
partner, where the title was in him, will be 
treated as trustees for the surviving partner. 
Huston v. Neil, 41 Ind. 504; Merrett v. 
Dickey, 38 Mich. 41; Moran v. Palmer, 13 
Mich. 367; Burnside v. Merrick, 4 Met. 
(Mass.) 562; Parsons on Partnership, 372, 
373, 374, s. pp.; Delmonico vy. Guillaume, 2 
San. Ch. 366; Little v. Suedecor, 52 Ala. 167; 
Offutt v. Scott, 21 Am. L. Reg. 575; Hewitt 
v. Rankin, 41 Iowa, 35; Drewry vy. Mont- 
gomery, 28 Ark. 256; Whitney v. Catton, 53 
Miss. 689; Ludlow v. Cooper, 4 Ohio St., 
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1. 2. The widow of a deceased partner is 
only entitled to dower in partnership property 
after payment of firm debts. Cobble v. Tom- 
linson, 50 Ind. 550; Huston v. Neil, 41 Ind. 
504; Robertshaw v. Hanway, 52 Miss. 713; 
Galbraith v. Gledge, 16 B. Mon. 631; Wil- 
lett v. Brown, 65 Mo. 138. 3. The rights of the 
surviving partner in property of the late firm. 
Sage v. Wooden, 66 N. Y. 578; Barry v. 
Briggs, 22 Mich. 201; Wilson v. Nicholson, 
61 Ind. 244; Morrison v. Kramer, 58 Ib. 38. 
4. Rights of surviving partner in real estate. 
Parsons on Partnership, 441 s. p.; Huston v. 
Neil, 41 Ind. 504; Kistner v. sindlinger, 33 
Ib. 114; Cobble v. Tomlinson, 50 ib. 450; 
Roberts v. McCarty, 9 Ib. 16; Merrett v. 
Dickey, 38 Mich. 45; Offutt v. Scott, 21 Am. 
L. Reg. 575; Ludlow v.Cooper, 4 Ohio St. 1. 
5. The surviving partner has the power to 
sell the real estate to pay partnership debts, 
and the courts will require the heirs to con- 
vey to the purchaser. Dupy v. Leavenworth, 
17 Cal. 262; Andrews v. Brown, 21 Ala. 437; 
Kleine v. Shanks, 3 Cent. L. J. 799; Del- 
monico v. Guillaume, 2 San. Ch. 366. 








EVIDENCE OF CONSPIRACIES. 


Where it is sought to establish by proof, 
a combination by two or more persons to ef- 
fect an unlawful purpose, the evidence which 
is usually admissible, may be divided into two 
classes: 1. That which is purely circumstan- 
tial in its nature; and 2. That which is partly 
circumstantial and partly direct. 

I. Circumstantial evidence of conspiracies, 
whether in civil or criminal proceedings, is fur- 
nished by the circumstances of the case,the po- 
sition of the parties, the conduct of the alleged 
conspirators, their behavior toward each other, 
and toward third parties who have been sim- 
ilarly victimized by them. In such cases, as 
in all others where the gist of the averment 
sought to be proved is the intent of the parties, 
the evidence to be relied upon must, in the 
nature of things, be to a great extent circum- 
stantial. The rulings of the courts generally 
on this subject, have been very liberal as to 
the admission of circumstances, 
tending to show the animus of the parties in 
the transaction. 


collateral 


Although common design on 


/ monwealth v. 





their part is the root of the charge, yet it is 


not necessary to prove that the defendants 
came together, and actually agreed in terms, 
to have the common design, to pursue it by 
common means, and so, to carry it into exe- 
cution; because in many cases of the most 
clearly established conspiracies, there are no 
means of proving any such thing. Thus in 
an action against A, B and C, for a con- 
spiracy to defraud such merchants and traders 
as they should be able to impose upon, by 
representing A, who was a bankrupt, as a man 
of large property, and safely to be trusted, 
evidence was held admissible to show that the 
defendants had made such representations to 
other persons than the plaintiff, in consequence 
of which, such persons, without the request of 
the defendants, had recommended A to the 
plaintiff, and thereby the plaintiff was in- 
duced to give him credit.2 It will be ob- 
served, however, that the charge sought to 
be established in this case, is a conspiracy to 
defraud ‘‘such merchants and traders as they 
might be able to impose upon.’’ Under an 
allegation less broad and general, it is ques- 
tionable whether such evidence would have 
been held admissible. ‘Thus, in the case of an 
indictment to defraud one Marsh of his goods 
and chattels, it was held that the allegation 
yas not sustained by evidence that the defend- 
ants conspired to defraud the public general- 
ly, or any individual whom they might meet 
and be able to defraud. 

Where the case was a prosecution for 
a conspiracy to defraud a railroad com- 
pany by the use of blank passes which 
had been lost or stolen, it was held com- 
petent to establish a fraudulent intent, by 
proving 2 possession of passes of the same 
kind and description over another road, which 
had been stolen at the same time, from the 
same person.* In an action of trover against 
one of three parties, to recover for goods 
fraudulently purchased from the plaintiff on 
credit, it was held competent, in order to p:ove 
a conspiracy to defraud, to show that the three 
had been guilty of a like fraud, about the 


1 Regina v. Murphy, 8 C. & P. 297. See, also, Com- 
Ridgway, 2 Ashm, 249; United States 
v. Cole, 5 McLean, 513. 

2 Gardner y. Preston, 2 Day, 203. 
v. Burns, 66 Pa, St. 386. 

3 Commonwealth vy. Harley, 7 Met. 506. 
Commonwealth v. Kellogg, 7 Cush. 473. 

4 Bloomer v. State, 48 Md. 529. 
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same time, upon a third party.5 The ob- 
ject of such evidence is to show the an- 
tmus of the parties in the transaction. Said 
Dewey, J., in Commonwealth v. Eastman,® 
which was an indictment for a conspir- 
acy to cheat and defraud, by purchasing 
coffee, upon a credit fraudulently obtained, 
and in which, evidence was sought to be in- 
troduced showing other purchases of goods 
than those charged in the indictment, made 
previously by the defendants, under similar 
circumstances with the transactions charged 
in the indictment, not only as showing the 
nature and extent of the business of the de- 
fendants, but also as bearing upon the bona 
fides of the particular transaction: ‘‘This 
species of evidence would not be admissible 
for the purpose of showing that the defend- 
ants had also committed other like offenses ; 
but simply as an indication of their intention 
in making the purchases set out in the indict- 
ment. It is analogous to the proof of the 
scienter, in indictments for passing counterfeit 
money, by showing that the defendants passed 
other counterfeit money to other persons 
about the same time. Such evidence is al- 
ways open to the objection, that it requires 
the defendant to explain other transactions 
than those charged in the indictment; but 
when offered for the limited purpose above 
stated—that of showing a criminal intent in 
the doing of the act charged in the indictment 
—it has always been held admissible.’’? But, 
of course, unless the evidence offered does 
have the tendency to prove such an animus, it 
would not be admissible. Thus, when it was 
charged that the defendants combined to 
prosecute an innocent person, and after testi- 
mony on that point had been offered, and the 
State offered to prove that the defendants had 
combined to bring suits against other persons 
with whom the said innocent person had no 
connection, it appeared that the evidence 
offered was, that they prosecuted others for 
good cause, in a legal manner and with suc- 
cess ; the court held that such proof was inad- 
mnissible, that it could only create prejudice. 
The prosecution of guilty persons is not proof 
of a conspiracy to prosecute the innocent. 





5 Lucky v. Roberts, 25 Conn. 486. And see, Thomp- 
son V. Rose, 16 Conn. 71. 

61 Cush. 189. 

7 Rex v. Roberts, 1 Camp. 399. 





8 State v. Walker, 32 Me. 196. 


II. The second class of evidence to establish 
conspiracies, including that which is partly 
circumstantial and partly direct, embraces all 
those cases in which it is sought to establish 
the conspiracy and fix its consequences upon 
one or more of the conspirators by the testi- 
mony of co-conspirators, or by evidence of 
their acts, statements or admissions. In the 
case of the American Fur Co. vy. United 
States, it was held that the acts and declara- 
tions of one of the co-conspirators are 
admissible in evidence against all alike. Be- 
fore such evidence will be received, however, 
the fact of the conspiracy must be estab- 
lished by competent evidence. ‘‘The doc- 
trine of the law is, that a confederacy having 
been established, certain evidence otherwise 
inadmissible may be received to show the 
supposed fraud. The confederacy is presup- 
posed, and must be fixed at some time, and 
it must be made out by other evidence than 
that which shows the fraud. The same acts 
which, if proven, go to show that the combi- 
nation, can not be taken at the same time to 
show the fraud; for this proof of fraud is ad- 
mitted only because the confederacy is first 
assumed to be shown. This doctrine applies 
mainly, if not entirely, to proof coming from 
a supposed confederate.’’!° Nice questions 
have arisen as to what evidence shall be 
considered as sufliciently establishing the fact 
of the conspiracy to justify the court in ad- 
mitting evidence of the acts and declarations 
of co-conspirators. In Massachusetts it has 
been held, that it is not necessary that 
the fact of the unlawful combination should 
be proven to the satisfaction of the court, 
on the ground that such a ruling would 
require the court to invade the _prov- 
ince of the jury and pass upon the credi- 
bility of witnesses. It is enough if the con- 
spiracy has been shown by the testimony of 
a single competent witness.'' The rule es- 
tablished by the South Carolina court is prac- 
tically to the same effect. In State v. Si- 
mons,!* the court (per Fosrer, J.) said: ‘It 


92 Pet. 258, 

10WOODWARD, J., in Wiggins vy. Leonard, 9 lowa, 
197. See, to the same effect, State v. Soper, 16 Me. 
293; Aldrich v. Warren, 16 Me. 465; Jones vy. State, 
64 Ind. 478; United States vy. Babcock, 3 Dill. 581; 
People y. Saunders, 25 Mich. 119. 

11 Commonwealth vy. Crowninshield, 10 Pick. 497 
See, also, Commonwealth v. Waterman, 122 Mass. 59; 
Commonwealth y. Scott, 123 Mass. 222 

12 4 Strobh. 470. 
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is not questioned that, when evidence has 
been given which warrants the jury to con- 
sider whether the prisoner was engaged in the 
alleged conspiracy, and had combined with 
others for the same illegal purpose, any act 
done or declaration made by one of the party 
in pursuance and promotion of the common 
object, are evidence against the rest.’’1% 

The rule is already stated that the acts and 
declaration of co-conspirators, in furtherance 
of the common design, are admissible evidence 
against one or all of them. But unless such 
acts and declarations are done or made in 
furtherance of the common design, they are 
not admissible. as where they transpire at a 
period subsequent to the cessation of the con- 
spiracy, whether by consummation or aban- 
donment. From that time such declarations or 
acts are evidence only against the person 
making or doing them.!* 





THE LIABILITY OF AN ACCEPTOR IN 
BLANK. 


The point decided in the case of the Lon- 
don and South-Western Bank v. Wentworth,! 
is one of considerable importanee, though 
the decision appears to follow pretty plainly 
from previous decisions. The decision was 
that, when a bill is accepted in blank for the 
purpose of being negotiated, and is after- 
wards filled in with the name and signature 
of a person as drawer and indorser, the ac- 
ceptor can not, as against a bona fide indorsee 
for value, adduce evidence to show that 
either the drawing or indorsement is a 
forgery.2, It was argued that, although one 


13 See, also, Rex v. Stone, 6 Term, 527; Hardy’s 
Case, 24 Howell’s State Trials, 487. For an interesting 
illustration of what evidence of the combination is 
considered insufficient to render acts and de«larations 
of a co-conspirator admissible, see Williamson’s 
Case, 4 Gratt. 547. The facts of the case are so long 
and intricate as to make it impracticable to discuss it 
here. 

l4State v. Dean, 13 Ind. 63; People v. Gorham, 16 
Hun, 93; State v. Arnold, 48 Iowa, 566, United 
States v. Douglass, 2 Blatch. 207; Lyon vy. State, 22 
Ga. 399; Edwards v. State, 27 Ark. 473; Draper v. 
State, 22 Tex. 400; State v. McNamara, 3 Nev. 70; 
Wharton’s Crim. Ev., § 703. 

128 W. R. 516; 8, C., 10 Cent. L. J. 416. 

2 The American cases directly in point of this prin- 
ciple are rare. In Moiese vy. Knapp, 30 Ga. 942, how- 
ever, where there was no allegation of forgery, in the 
drawing or acceptance of the bill, but merely that it 





who accepts in blank gives authority to write 
a fictitious name as drawer, he gives no au- 
thority to give the bill currency in the name 
of areal person as drawer for a fraudulent 
purpose, nor to forge the signature of a real 
person, either as drawer or indorser. The 
evidence, it was urged, might show that the 
signatures of the drawing of indorsement were 
imitations of a real person’s writing and 
forgeries, or it might show that the drawing 
was genuine, and the indorsement a forgery. 
Some one might have picked up the bill in 
the street and forged the indorsement. It 
does not seem to us that these arguments will 
hold water, but they certainly suggest some 
interesting considerations with regard to the 
law of negotiable instruments. 

It is not quite so easy as, at first sight, it 
might be thought, to express the principle 
upon which the class of cases were decided, 
to which the case we are discussing belongs. 
We do not think the judgment gives alto- 
gether satisfactory expression to it, though 
the considerations involved are very fully dis- 
cussed. In ordinary cases, when the accept- 
ance is subsequent to the drawing, the ac- 
ceptance admits the drawing. The accept- 


contained a blank for the name of the drawer, at the 
time of the acceptance, the court upheld the validity 
of such paper in general. In VanDuzer v. Howe, 21 
N. Y. 531, the doctrine of the liability of an acceptor 
in blank to a bona fide holder, was extended to the 
case of a party who intrusted his paperto another 
who filled the blank with a sum exceeding that which 
had been fixed as a limit by the acceptor. A similar 
doctrine prevailed in Waldron v. Young, 9 Heisk. 
777, which was the case of a note which had been 
signed by the surety and delivered to the maker, to 
raise money, leaving the time of payment blank. 
It was held that a material violation by the maker, ofa 
restriction which had been laid upon him by the 
surety as to filling the blank, did not invalidate the 
note in the hands of an innocent holder who had ad- 
vanced money upor it in good faith, and without 
knowledge of the restrictions. See, also, Frazier v. 
Gains, 58 Tenn. 92; Goodman v. Simonds, 20 How 
861; Bank v. Neal, 22 How. 111. Knowledge, how- 
ever, on the part of the holder that the person deliy- 
ering the note to him has exceeded his authority in 
filling the blanks, will deprive him of the right to be 
considered a bona fide holder. Thus, where a prom- 
issory note, perfect in all its parts except that the 
date was left blank, is signed by the maker as princi- 
pal and surety, and intrusted by the latter to the 
former for delivery to the payee, such principal has 
an implied authority to fill the blank by inserting the 
true date of execution; but he has no right to insert 
a date prior to the true one; nor can the payee, if he 
receive the note with knowledge of these facts, be 
considered a bona Jide holder. Emmons y. Meeker, 
65 Ind. 321; see, also, Johnson y. Blasdale,1 Sm. & 
M. 17. 
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indorsement. For instance, if a bill is drawn 
payable to the order of the payee, and ac- 
cepted, the acceptance does not admit the in- 
dorsement. If such indorsement be forged, 
even a bona fide holder can not make a good 
title to the bill, and so can not recover upon 
it. The acceptor’s position would appear to 
be that he never undertook to pay, except to 
the person ordered by the payee, and it turns 
out that there is no such person, because the 
payee never made any order. The question 
is, wherein does this case differ from that 
where the acceptance is in blank and a forged 
indorsement is filled in afterwards? In sum- 
marizing the cases where the acceptor has 
sigued his name upon a blank piece of 
stamped paper, or on a paper upon which a 
drawing in blank has been written, the judg- 
ment in the case we are discussing says, that 
the acceptor is liable to a bona fide holder 
for value without notice, if the name of a 
stranger or a fictitious name be inserted as 
drawer, and that the reason is not because 
the acceptor gave any authority for this or 
that name to be inserted—for in truth he 
gave no such authority—but because in favor 
of commerce it is essential to uphold the 
negotiability of bills of exchange. The de- 
cision in the case itself is, that there is no 
distinction for this purpose between the in- 
sertion of a fictitious name, and the forgery 
of the name of a real person, the grounds 
given being that the party giving the blank 
acceptance has, by his act, enabled currency 
to be given to the bill and money to be ob- 
tained upon it, and that in the interests of 
commerce the bona fide holder ought to be 
protected. The notion that any question of 
authority is involved, is rather deprecated. 
We believe that the judgment really pro- 
ceeds on the true principle; but it does not 
seem to us anywhere to formulate any ratio 
decidendi very accurately. It may be that 
the term ‘‘authority’’ ought really to be con- 
fined to cases where there is actual authority ; 
but it is often used more loosely, as in cases 
where a person by his conduct or previous 
course of dealing, has entitled another to pre- 
sume the existence of an authority as against 
him, though no actual authority was given. It 
may be that it is not a question of authority ; 
but it does seem to us, on consideration, that 





urn, to some extent, on inferences as to: in- 
tention which may justly be drawn from the 
act of the party giving the blank acceptance 
as against himself, and that, using words in 
their strict signification, the decision can not 
depend solely on the grounds that the person 
giving the blank acceptance has enabled the 
fraud to be committed, and that the law 
favors the negotiability of bills of exchange. 
In the case where the bill of exchange is ac- 
cepted in due course, but the indorsement is 
forged, the acceptor has, by accepting, con- 
ferred on the bill an outward. appearance of 
validity, upon the faith of which the bona fide 
holder has acted. It may be said that the 
bona fide holder should inquire and satisfy 
himself as to the genuineness of the indorse- 
ment; but so, in the case of the blank ac- 
ceptance to which an indorsement is forged, 
the bona fide holder might have inquired. The 
favor the law shows to the negotiability of 
bills of exchange, does not go to the length 
of holding that the acceptor is bound to pay 
the bona jide holder upon every bill that ap- 
pears on the face of the instrument to be reg- 
ular, and to be regularly drawn and indorsed. 
Though the instrument be negotiable, it is 
subject to defects of title, by which a bona 
fide holder may suffer without any real negli- 
gence on his part. The formula required, 
which, to our mind, the judgment in the case 
we are discussing does not, with exactitude, 
develop, is precisely that which may distin- 
guish the case of a forged indorsement of a 
bill accepted in blank from that of a forged 
indorsement of an ordinary bill. 

An important distinction is pointed out in 
the judgment between the two cases—viz., 
that where the bill is accepted payable to the 
order of a real person, that person has a title 
to the bill, which remains in him, notwith- 
standing the forged indorsement, and until he 
has indorsed the bill. It would be obviously 
monstrous that the acceptor should be bound 
to pay two persons on the same b@l. In the 
case of the bill accepted in blank, and then 
indorsed in a fictitious name, or by a forged 
indorsement, there is no real person who is 
entitled to indorse and recover upon the bill. 
It is, therefore, really quite immaterial to the 
acceptor what name is filled in. He has, per- 
haps, been cheatec out of the proceeds of his 
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acceptance—as happened in the case we are 
discussing; but whether this was done by 
forging the name of a real person, or by 
means of indorsing a fictitious name, or of a 
genuine indorsement, is to him quite immate- 
rial. This is a substantial distinction, and it 
seems to lie very near the true principle of 
these cases; but it has nething to do with the 
consideration that the acceptor enabled cur- 
rency to be given to the bill by his act, or 
with any particular degree of favor which the 
law accords to the negotiability of bills of ex- 
change. There is no doubt that the law 
favors the negotiability of bills of exchange 
in the sense that the bona fide holder’s appar- 
ently good title can not be impeached by rea- 
son of fraud on the part of a previous holder, 
and also that a bill indorsed in blank may be 
transferred by a person who has no title to it 
himself; but the present case differs alto- 
gether, because the question here is whether 
the-e was a good indorsement, so as to confer 
the quality of negotiability on the bill, and it 
is clear that an acceptor, by accepting, does 
not admit the indorsement. 

It seems to us that though the case may not 
turn on a question of authority, strictly so 
called, it does turn on the responsibility of a 
person for the acts of another, whom he has 
intrusted with certain facilities, and set in 
motion for acertain purpose. Of course, in 
one sense, there was no authority given by 
the acceptor to commit a forgery—that is, 
there was no actual authority, neither was 
there any holding out of authority by con- 
duct; for the bona fide holder of the bill did 
not act upon the experience of any previous 
sransactions. But the mere fact that the ac- 
ceptor enabled the fraud to be committed is 
not enough. If a man leaves ina drawer a 
blank acceptance, which is afterwards stolen 
and filled in by the thief, and passed away to 
a bona fide holder, the acceptor is not liable.® 
The basis of the acceptor’s liability in the 
case we are discussing seems to be that 
he had intrusted another with the blank 
acceptance and sct him in motion for the 
~ purpose of obtaining money thereon, so 
giving him in fact the power of filling up 
the blank acceptance in whatever way he 
pleased, it being quite immaterial to the 


% Baxendale y. Bennett, 26 W. R. 899; s.c. 7 Cent. 
L. J. $47 and note. 





acceptor how he did so. A man who gives 
to another the unlimited sort of commission 
involved in giving a blank acceptance can not 
afterwards, as against a bona fide holder, be 
heard to say that that other has exceeded his 
authority. In the case of Baxendale vy. 
Bennett, the act of the defendant in creating 
the blank acceptance enabled the stealer to 
give currency to the bill, but as that happen- 
ed entirely contrary to the will and intention 
of the defendant, he is not liable. Here the 
acceptor does will and intend that the blank 
acceptance shall be put in circulation, and 
gives it to a person for the purpose, leaving it 
to such person to fill it in and obtain money 
upon it. The principle seems to be that 
where a person, for the purpose of procuring 
a benefit to himself— viz., an advance of 
money by means of a negotiable instrument 
—commits to another entirely the choice of 
the mode of carrying out the transaction, in- 
trusting to him the business of framing the 
negotiable instrument to which the signature 
will give apparent validity, andso giving that 
other the means of obtaining money from a 
bona fide holder, he can not afterwards be 
heard to say that the instrument is void. The 
case really turns on the fact that the acceptor 
in blank trusted the person who committed 
the forgery, and voluntarily gave him the 
means of forging a negotiable instrument. 
—Solicitors’ Journal. 


4This was the ground upon which the Supreme 
Court of the United States based its decision inthe 
ease of Angle v. Northwestern Mut. Life. Ins. Co., 92 
U.S.330. The court (CLIFFORD, J.) say: ‘‘ Negotiable 
instruments are frequently delivered for use, with 
blanks not filled; and in respect to such instru- 
ments, it.is held, that where a party to such in- 
strument intrusts it to the custody of another 
for use, with blanks not filled up, whether it be 
to accommodate the person to whom it is intrusted 
or to be used for the benefit of the signer of the 
same, such negotiable instrument carries on its 
face an implied authority to fill up the blanks neces- 
sary to perfect the same; and the rule is that, as be- 
tween such party and innocent third parties, the per- 
son to whom the instrument was so intrusted must be 
deemed the agent of the party who committed the 
instrument to his custody, in filling up the blanks 
necessary to perfect the instrument.’’ See, also, 
Violet v. Patton, 5 Cranch, 142; Russell v. Langstaffe, 
2 Doug. 614; Collis v. Emmet, 1 Black, 318; Monta- 
gue v. Perkins, 22 Eng. L. & Eq. 516; Rich y. Star- 
buck, 51 Ind. 87. 
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ACTS BY CORPORATIONS REQUIRING MAL- 
ICE IN ORDER TO BE ACTIONABLE. 





O’Connell’s dictum about corporations, while 
emphatic enough, is hardly sufficiently polite to 
justify repetition, even were it less generally fa- 
miliar than it is; but, as not so well remembered, 
‘we may quote the saying of Richardson, in Pamela, 
‘*‘Let us look into the greater or lesser corpora- 
tions and societies throughout the kingdom, and 
we shall find, if'a poor witticism may be excused, 
that bodies are really bodies, and act too often as 
if they had no souls among them.’’ That they 
have no souls is, indeed, a legal axiom, syllogis- 
tically established in 2 Bulstrode, 233, wherein we 
read: **The opinion of Manwood, C. B., was this, 
as touching corporations: That they were invis— 
ible, immortal, and that they had no soul, and 
therefore no subpeena lieth against them, because 
they have no conscience or soul; a corporation is 
a body aggregate; none can create souls but God; 
but the king creates them, and therefore they 
have no souls. And this was the opinion of Man- 
wood, Chief Baron, touching corporations.’’ It 
is by virtue of metaphysical abstractions of this 
kind, regarding corporations as mere impersonal 
entities, that they were held unamenable to actions 
in respect of wrongs involving malice. So, in the 
English case of Stevens v. Midland Ry. Co. (10 
Ex. 353), Alderson, B., observes: ‘*An action for 
malicious prosecution does not lie against a cor- 
poration aggregate; for, in order to support the 
action, it must be shown that the defendant was 
actuated by a malicious motive in his mind, and a 
corporation has no mind.” ‘The question is,” 
says Barry, J., in the latest Irish case on the sub- 
ject, ‘‘whether a corporation aggregate, being a 
mere legal abstraction, which, though created by 
the law from the association and action of indi- 
viduals, has, as has been said, neither body, nor 
soul, nor mind, can be shown to be actuated like 
an individual by a mental motive.’’ Coulter v. 
Dublin, ete. R. Co., 9 Ir. L. T. Rep. 209. ‘Malice 
being a state of mind, can not be attributed to a 
corporation which has no mind,”’ affirms the late 
Sir William Martin, C. J., (dis.) in the New -Zea- 
jand case of Bank of New South Wales v. Owston. 
L. R. 4 App. 270; 40 L. T. N.S. 500; 48 L. J. P. 
C. 25. ‘Inasmuch as a malicious motive and a 
criminal intent can not be attributed to a corpora- 
tion, in its corporate capacity, it is not indictable 
for those crimes of which malice or some specific 
criminal intent is an essential ingredient,’ say the 
court in the American case of Owsley v. Mont- 
gomery, etc. R. Co., 37 Ala. 560, adding that, 
‘‘since a corporation as such, is incapable of 
malice, it is not liable to be sued for malicious 
prosecution.”’ ‘*The point,” again observed Bar- 
ry, J., in Coulter’s Case, ‘‘may be, as Chief Jus- 
tice Erle said (in Green v. London Gen. Omnibus 
Co.,7 C. B. N. S. 290), ‘more quaint than sub- 
stantial,’ but still there remains to be dealt with 
the rule of law that the action cam not be main- 





tained without proof of actual malice, and the 
metaphysical difficulty of establishing the exist- 
ence of mental motive in a body which has no 
mind.”’ 

This difficulty has long been a source of seem- 
ingly insuperable perplexity. We find that in a 
case of Kelly v. Midland R. Co., I. R. 7 C. L. 8 
(1873), it was left a mere quere, whether an action 
for malicious proseeution could be maintained 
against a corporation aggregate; and a quere it 
was still left in the subsequent case of Coulter vy. 
Dublin, ete. R. Co., 9 Ir. L. T. Rep. 209 (1875), 
where, by the way, Kelly’s Case was not cited. 
But, Barry, J., in the able and exhaustive judg- 
ment delivered in Coulter’s case, observed, after 
examining all the other English and Irish author- 
ities up to Henderson v. Midland Ry. Co. (24L. T. 
N.S. 881), ‘‘the weight of expressed opinion, and 
perhaps, too, I may say, the strict legal reasoning 
is against the maintainability of an action for 
malicious prosecution against 1 corporation ag- 
gregate.’’ In a note of that case, the present 
writer referred to the American decision, inter 
alia, of Childs v. Bank of Missouri, 17 Mo. 213, 
denying the liability of corporations to actions for 
assault, malicious prosecution or defamation; and, 
so, see Owsley v. Montgomery, etc. R. Co., ubi 
supra; McLellan v. Cumberland Bank, 24 Me. 
566. But this doctrine, so unsuitable to modern 
times, was speedily discountenanced in America. 
Philadelphia, etc. R. Co. v. Quigley, 21 How. 202; 
Goodspeed v. East Haddam Bank, 22 Conn. 530; 
Gillett v. Mo. Valley R. Co., 55 Mo. 315; Iron 
Mountain Bank v. Mercantile Bank, 4 Mo. App. 
505; Vance v. Erie R. Co., 32 N. J. L. 334; Whee- 
less v. Second Nat. Bank, 1 Baxt. 469; Fenton v. 
Wilson Sewing Machine Co.,9 Phila. 189; Copley 
v. Grover & Baker Sewing Machine Co.,2 Woods, 
494; Moore v. Fitchburgh R. Co., 4 Gray, 462; 
Hanson v. European, ete. R. Co., 62 Me. 84; 
M’Kinley v. Chicago, etc. R. Co., 44 Iowa, 314; 
Passenger R. Co. v. Young, 21 Ohio St. 518; State 
v. Atchison, 3 Lea, 729; St. Louis, etc. R. Co. v. 
Dalby, 19 Ill. 353; Howe Machine Co. vy. Souder, 
15 Alb. L. J. 233; Maynard vy. Firemen’s Ins. Co., 
34 Cal. 48; Bank v. Thompson, 23 How. Pr. 253; 
Williams v. Planters’ Ins. Co., 57 Miss. 759; Car- 
ter v. Howe Machine Co., 51 Md. 290. And so, 
as to libel, see the Canadian Case of Tench v. G. 
W. R. Co., 32 U. C. Q. B. 452. “It is not true,” 
say the court in Copley’s Case (ubi supra), **that 
a corporation has no mind. Its mind is the joint 
product of the minds of its officers and directory 
in a united organization, and in point of fact, 
corporations bring into their service the high- 
est order of ability and the best executive 
talent in the country.”? ‘**The claim is,’’ says 
Church, C.J., in Goodspeed’s case (ubi supra), 
“that as a corporation is ideal only, 1t can 
not act from malice, and, therefore, can not 
commence or prosecute a malicious or vexatious 
suit. This syllogism or reasoning might have 
been very satisfactory to the schoolmen of former 
days; more so, we think, than to the jurist who 































































248 THE CENTRAL LAW JOURNAL. 








seeks to discover a reasonable and appropriate 
remedy for every wrong. ‘To say that a corpora- 
tion can not have motives and act from motives, 
is to deny the evidence of our senses, when we 
see them thus acting, and effecting thereby results 
of the greatest importance, every day. And if 
they can have any motive, they can have a bad 
one; they can intend to do evil as well as to do 
good.” 

We are glad to say that in this kingdom, also, 
it has at last been realized that as, to use the 
words of Mr. Justice Barry, ‘‘we live in an age of 
corporations,”’ entailing the consequent forma- 
tion of new relations and the creation of new in- 
terests, legal principles of a practical, rather than 
of a technical or theoretical nature, should be ap- 
plied to institutions that, no matter how intangi- 
ble, now so largely influence the business trans- 
actions of the country, and give tone and char- 
acter to society itself. In Walker v. South-East- 
ern R. Co., L. R. 5 C. P. 640, 23 L. T. (N.S.) 14, 
39 L. J. C. P. 346, an action for malicious prose- 
cution was apparently deemed to lie against a 
corporation as of course; while in the case of the 
Bank of New South Wales v. Owston (ubi supra), 
decided by the privy counci! in 1879, it was a con- 
cessum that such an action will lay; and see 1 
Lindley, Partnership, 4th ed., 300. So, they may 
be sued for libel: Flood on Libel, 260, 351; Pat- 
erson, Lib. of Press, 153; see Lawless v. Anglo- 
Egyptian, etc. Co., L. R. 4Q. B. 262; Gwynn v. 
S. E. R. Co., 18 L. T. (N. S.) 738; while, on the 
other hand, they may sue for libel: Capital and 
Counties Bank v. Henty, 42 L. T. (N. S.) 314; 
Met. Saloon Omnibus Co. v. Hawkins, 4 H. & N. 
87; 28 L. J. Ex. 201; or prosecute criminally for 
libel, without alleging any damage has been sus- 
tained (the ground being the public mischief 
which the libel is calculated to produce), accord- 
ing to a late decision of the St. Louis Court of 
Appeals, (State v. Boogher, 4 Cent. L. J. 321) ; or 
be prosecuted criminally for an assault or libel, 
Eastern Counties Co. v. Broom,6 Exch. 314. 
And, indeed, so obvious has been the later ten- 
dency of the authorities to assimilate corporations 
to individuals in their legal rights and responsi- 
bilities, that we look upen it almost asa moetter 
of course that, in the case of Edwards v. Midland 
R. Co., decided on Dec. 16, 1880, Fry, J., should 
hold, as it appears he has done, that a corporation 
could be liable for an act which required malice 
in order to be actionable. We take the following 
note of that case from the Times: ‘This was an 
action for malicious prosecution, the further con- 
sideration of which, on a point of law, was re- 
served from circuit. The plaintiff had been taken 
up for theft, and brought before the magistrate 
who had dismissed the case. He brought the ac- 
tion against the Midland Railway Company and 
one Shaw, 4 detective policeman in their employ. 
Two defenses of law were raised by the company 
—first, that a corporation, being an artificial per- 
son, could not be guilty of maliee; secondly, that 
the action of the policeman was ultra vires their 





constitution. His lordship held that the employ- 
ment of policemen for the protection of property 
intrusted to their care as common carriers and for 
other purposes, was a necessity for railway com- 
panies, and within their powers; and that on the 
authority of cases where corporations had been 
held liable for conduct which required wilfulness 
and other mental action, they could also be guilty 
of maliciousness; and he agreed with the later 
authorities on the subject that the earlier opinion 
of Baron Alderson to the contrary savored rather 
of quaintness than substance.” See as to the 
limitation here suggested, with reference to the 
business of the defendants’ agent having to be 
intra vires, Lindley on Part., 4th ed., 300; Brice, 
Ultra Vires, 2d ed., 477-481; 5 Southern Law 
Rev. 245; Gillett v. Mo. Valley R. Co., ubi supra; 
Carter v. Howe Machine Co., uli supra; Bank of 
New South Wales v. Owston, ubi supra, and cases 
there cited; et cf. per Fitzgerald, J., in Coulter’s 
Case, ubi supra. To hold that corporations could 
not be iiable in actions of the kind, might cer- 
tainly ‘‘be productive of the most serious in- 
justice,’ as Barry, J., remarked in the case last 
cited, when quoting the late Chief Baron Kelly’s 
observations in Henderson's Case (ubi supra), 
that, if they could institute prosecutions charging 
the Queen’s subjects without any reasonable or 
probable cause whatever, and yet with impunity, 
‘it would certainly give them a power to commit 
acts of oppression to an extent and of a nature 
really fearful to contemplate.’’ ‘Corporations, 
embodying, as they often do, the concentrated 
wealth and influence of many individuals, cer- 
tainly may have the power to do injury at least 
equal to that of natural persons; and it seems to 
me,’’ said Brinkerhoff, C. J., in Atlantic, ete. R. 
Co. v. Dunn, 19 Ohio R. 162, *‘that the history of 
corporations affords no satisfactory guaranty that 
they may not use that power for purposes inimi- 
cal to individual and pubiic interests, unless re- 
strained by a consciousness of amenability to 
effective legal peualties. Millions of persons an- 
nually pass under the control a1d within the 
power of their servants. And unless the public, 
through the medium of our laws, retain the 
means to exercise an effective restraint upon any 
tendency to wrong-doing to which they may be 
subject, it seems to me there is so much danger of 
the abuse of power as to forbid the recognition of 
a distinction between them, acting through 
agents, and individuals acting in their own proper 
persons, in respect to the liabilities consequent 
upon tortious action.’? Herein we cordially con- 
cur, the opinion of Manwood, C. B., to the con- 
trary notwithstanding.—Jrish Law Times. 
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MARRIAGE AS A VALUABLE CONSIDERA- 
TION — ANTENUPTIAL SETTLEMENT — 
FRAUDULENT CONVEYANCE. 


PREWIT v. WILSON. 





Supreme Court of the United States, October Term, 
1880. 


In order to render an antenuptial settlement void 
as a fraud upon the grantor’s creditors, it must first 
appear that both parties were cognizant of the in- 
tended fraud. <A fraudulent intent on the part 
of the grantor, in making such a settlement, of which 
the grantee was innocent, will not have such an effect. 


Appeal from the Circuit Court of the United 
States for the Northern District of Alabama. 

Mr. Justice FIELD delivered the opinion of the 
court: 

On the 27th of April, I856, Mrs. Josephine 
Prewit was a widow, only twenty years of age. 
Her husband was the late John Prewit. Not 
many months after his death another Mr. Prewit 
—Richard this time—proposed marriage to her. 
He was of mature age, being in his fifty-eighth 
year. His proposal was rejected. He renewed it 
and accompanied it with a promise to settle upon 
her, if she would consent to the marriage, a large 
amount of property. This promise moved her to 
consent. The deed of settlement was accordingly 
executed, and in May following the marriage took 
place. Both parties affirm that the marriuge was 
the only consideration for the settlement, and it 
is so stated inthedeed. A little more than two 
years and ahalf afterwards—in December, 1858— 
the husband was adjudged to be a bankrupt in the 
District Court of the United States for the North- 
ern District of Alabama,in proceedings taken upon 
his own application, and in the following month 
the plaintiff was appointed assignee of his ef- 
fects, and to him an assignment was made. The 
present suit is brought by him to set aside the 
deed of settlement, on the alleged ground that it 
was exeeuted by Prewit to defraud his creditors. 
At the time of the settlement Prewit was the 
holder of a large amount of property, con- 
sisting chiefly of lands in Alabama, but was in- 
debted in an amount greater than their value. It 
is stated that his property was not worth more 
than $50,000, and that his debts exceeded $70,- 
000. It would seem from the evidence, and we 
assume it to be a fact, that he was insolvent at the 
time he executed the deed of settlement, in the 
sense that his debts largely exceeded the value of 
his property. It may also be taken as true, so far 
as the present suit is concerned, that he intended 
by the deed to hinder, delay, and defraud his 
creditors, and that he made the settlement to 
place his property beyond their reach. There is 
no evidence that Mrs. Prewit was aware at the 
time of the amount of property he held, or of the 
extent of his debts, or that he had any purpose in 
the execution ef the deed, except to induce her to 





consent to the marriage. Itis not at all likely, 
judging from the ordinary motives governing 
men, that whilst pressing his suit with her, and 
offering to settle property upon her to obtain her 
consent to the marriage, he informed her that he 
was insolvent, and w ould, by the deed he proposed 
to execute, defraud his creditors. If he intended 
to commit the fraud imputed to him, it is unrea- 
sonable to suppose that he would, by;unfolding 
his scheme, expose his true character to one whose 
good opinion he was at that time anxious to se- 
cure. If capable of the fraud charged, he was 
capable of deceiving Mrs. Prewit as to his pecu- 
niary coadition. She states in her answer that she 
knew he was eiabarrassed and in debt, but to 
what extent or to whom she did not know, and 
that it was because of the knowledge that he was 
embarrassed that she insisted upon his making a 
settlement upon her. The deed itself shows that 
he owed a large sum; for of the 6,770 acres of land 
embraced in it, 2,185 acres were charged with the 
payment of certain designated debts to the 
amount of $18,000. A knowledge of these facts 
justified her in saying that she knew he was em- 
barrassed, but they rather dispelled than created 
any suspicion that he had a design to defraud his 
creditors. Her statements do not warrant the 1n- 
ference of knowledge of any such purpose, much 
less of any assent to its execution. Besides the 
property charged in the deed with the payment 
of the large amount of indebtedness mentioned, 
he owned 4,700 acres of land not included in it, 
and personal property of the amount of several 
hundred dollars. 

When a deed is executed for a valuable and ad- 
equate consideration, without knowledge by the 
grantee of any fraudulent intent of the grantor, it 
will be upheld, however fraudulent his purpose. 
To vitiate the transfer in such case, the grantee 
also must be chargeable with knowledge of the 
intention of the grantor. Now, marriage is not 
only a valuable consideration, but, as Coke says, 
there is no other consideration so much respected 
in the law. Bishop justly observes, that ‘*mar- 
riage is attend«d and followed by pecuniary con- 
sequences; by happiness or misery to the parties; 
by life to unborn children; by unquiet or repose 
to the state; by what money ordinarily buys and 
by what no money can buy, to an extent which 
can not be estimated or expressed, except by the 
word infinite. To say, therefore, that it is to be 
regarded, where it is the inducement to any con- 
tract, as a valuable consideration, is to utter truth, 
vet only a part of the truth.”’ And, also, that 
‘marriage isto be ranked among the valuable 


- considerations, yet it is distinguishable from most 


of these in not being reducible to a value which 
can be expressed in dollars and cents, while still 
it is in general terms of the very highest value.”’ 
Law of Married Women, secs. 775-6. Such is the 
purport and language running threugh all the de- 
cisions, both in England and in this country, with 
reference to marriage as a consideration for an 
antenuptial settlement. Barrow v. Barrow, 2 
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Dickens, 504; Nairn v. Prowse, 6 Vesey, 752; 
Campion v. Cotton, 17 Vesey, 264; Sterry v. Ar- 
den, 1 Johns. Ch. 261; Herring v. Wickham, 29 
Grattan, 628. In Maginae v. Thompson, this 
court said that ‘‘nothing can be clearer, both up- 
on principle and authority, than the doctrine that 
to make an antenuptial settlement void, as a 
fraud upon creditors, it is necessary that both 
parties should concur in or have cognizance of the 
intended fraud. Ifthe settler alone intend afraud 
and the other party have no notice of it, but is 
innocent of it, she is not and can not be affected 
by it. Marriage, in contemplation of the law, is 
not only a valuable consideration to support such 
a settlement, but is a consideration of the highest 
value, and from motives of the soundest policy is 
upheld with a steady resolution.” 7 Peters, 393. 
The same doctrine is asserted by the Supreme 
Court of Alabama, in which State the parties to 
the deed of settlement reside, and in which it was 
executed. Andrews v. Jones,10 Ala. 401. Ac- 
cording to these authorities there can be no ques- 
tion of the validity of the settlement in this case. 
There is an entire absence of elements which 
would vitiate even an ordinary transaction of sale 
where, if set aside, the parties may be placed in 
their former positions. And an antenuptial set- 
tlement, though made with a fraudulent design 
by the settler, should not be annulled without the 
clearest proof of the wife’s participation in the 
intended fraud; for upon its annulment there can 
follow no dissolution of the marriage, which was 
the consideration of the settlement. 

It follows that the decree of the court below 
must be reversed, and the cause remanded with 
directions to dismiss the bill of complaint; and it 
is so ordered. 





CONTRIBUTION AT LAW AMONG SURE- 
TIES—MEASURE OF RECOVERY. 





RILEY v. RHEA. 





Supreme Court of Tennessee, September Term, 1880. 


A surety may at law have contribution f:om a co- 
surety for only an aliquot part of the sum paid for ac- 
count of their principal], according to the number of 
sureties originally liable, without reference to the in- 
tervening insolvency of any of the sureties. The rule 
in equity, by which contribution is calculated accord- 
ing to the number of solvent sureties, does not apply 
to suits at law. 


FREEMAN, J., delivered the opinion of the 
court: 

This case is as follows: Yeats had been clerk of 
the County Court of Sullivan County. A judg- 
ment was rendered against him and his sureties, 
for $1,100, for moneys in his hands unaccounted 
for. Execution issued against the parties, and 
upwards of $600 of said judgment was paid 





by a sale of Riley’s land, he being one of the 
sureties. Thereupon, on motion, he asked for 
judgment over against his co-sureties, by way of 
contribution for their pro rata of the excess then 
paid. Byagreement of counsel, it was admitted 
that a number of the sureties were insolvent, and 
therefore it was unnecessary to have judgment 
against them. Judgment, however, was taken 
against the supposed solvent sureties. A portion 
of them paid the amount adjudged against them, 
but a portion failed, and the sheriff made return 
of no property to be found as tothem. There- 
upon a motion was made for judgment against 
the solvent sureties for their pro rata of the bal- 
ance then uncollected. Judgment was had, from 
which there was an appeal to this court. 

The right to a judgment by motion is given by 
the Code, secs. 3625 and 3625 a, act of 1870-71, 
in favor of a surety against his co-sureties. The 
language of these sections is, he shall have ‘‘judg- 
ment on motion against all other parties to the in- 
strument, for the ratable share of each.’’ The 
motion, by sec. 3633, may in all cases be made in 
the court by whom the judgment was rendered. 
What is the ratable share of each co-surety in a 
a case like this, is the question. At law the rule 
is, that if one or more sureties are insolvent, the 
recovery is for only an aliquot part of the whole, 
as against the others, regard being had to the 
number of the sureties. But in equity, when the 
surety pays the debt, he can compel the solvent 
sureties, by a bill, to contribute to the payment of 
the entire amount so paid; and this is given as a 
reason why the jurisdiction in equity is more fa- 
vorable than at law. See Leading Cases in Eq., 
vol. 1, top page 136, notes to case of Dering v. 
Earl of Winchelsea. It would be an incongruous 
holding, to say that under the same statute one 
court should give one judgment, and the other a 
different one. The language of the statute is evi- 
dently intended to cover the legal rule, that is, the 
ratable share of each as it appears from the face 
of the instrument. It certainly was not intended 
that, in a summary proceeding by motion, the 
rules that govern equitable contribution should be 
applied, and that the equities of the sureties grow- 
ing out of death or insolvency should be gone into. 
We therefore hold that,when the motion is resorted 
to, it can only be for the ratable share of each as 
shown by the face of the instrument, and the num- 
ber of parties to it. If other equities arise by in- 
solvency, then the party who seeks the benefit of 
them must resort to a bill inchancery for contrib- 
ution, when the questions on which the relief is 
asked may be fully investigated on pleadings 
raising the proper issues. 

The result is, the judgment must be reversed, 
and motion dismissed with costs, without preju- 
dice. 


NOTE.—1. The broad difference between the 
processes of courts of law and those of courts of 
equity, is in few respects more strikingly mani- 
fest than in cases of contribution between co- 
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sureties. The standing rule at law is that of the 
principal case, namely, thatin suits for contribu- 


tion no regard will be paid to the insolvency of | 


any of the original snreties, but contribution will 
be apportioned according to the number of such 
original sureties. ‘The standing rule in equity is 
to hold each solvent surety alike responsible for 
his share of the loss by the insolvency of any 
surety, and to allow contribution proportionately 
to the number of solvent sureties. Mr. Story has 
given a full and explicit statement of these two 
widely different doctrines. ‘If there are several 
sureties, and one is insolvent, and another pays 
the debt, he can at law recover from the other 
solvent sureties only the same share as he could if 
all were solvent. Thus, if there are four sureties 
and one is insolvent, a solvent surety who pays 
the whole debt can recover only one-fourth part 
thereof, and nota third part, against the other 
two solvent sureties. But in a court of equity, he 
will be entitled to recover oue-third part of the 
debt against each of them; forin equity the 
insolvent’s share is apportioned among all the 
other solvent sureties.”” 1 Story’s Eq. Jur., sec. 
496. Citing Peter v. Rich, 1 Ch. Rep. 34; Hail 
v., Harrison, 1 Ch. Cases, 246; Cowellv. Edwards, 
2 Bos. & Pull. 268; Dering v. Winchelsea, 2 Id. 
270. The same rule is drawn from the decisions, 
in Fell on Guaranty and Suretyship (2d Amer. 
ed.), p. 301-2; Theobald on Prin. and Surety, p. 
266; and DeColyar on Guaranties (Amer. ed.), 
pp. 339, 349. It is stated more guardedly by 
Brandt, in his late work on Suretyship, sec. 252, 
as a ‘‘general rule.”” An examination of the au- 
thorities shows this to be a rule quite as thoroughly 
established as is indicated in the principal case. 
2. The English authorities,though few, are uni- 
form in helding the doctrines of the courts of 
law as above stated. The question first arose in 
1800, in Cowell v. Edwards, 2 Bos. & Pull. 268, 
where, in a suit at law for contribution, there be- 
ing only three of the six original sureties who 
were then solvent, the plaintiff claimed to recover 
one-third of the debt from each surety, as he 
might have done in equity, but the court allowed 
him to recover one-sixth only. Lord Eldon and 
Lord Kenyon agreed that no more than an aliquot 
part, according to the whole number of sureties, 
could be recovered atlaw. In Browne v. Lee, 6 
B. & C. 689 (1827), there were three sureties, one 
of whom was insolvent; and the plaintiff, who 
claimed to recover one-half of his payment, was 
allowed but one-third; Bayley, J., holding, that 
‘sat law, one of the three co-sureties can only re- 
cover against any one of the others an aliquot 
proportion of the money paid, regard being had 
to the number of sureties,’’ and declining to ap- 
ply the equitable rule. 1n neither of these cases 
did the court disclose any opinion as to the ground 
or reason of the legal rule, whether resting upon 
the theory of an implied contract, or otherwise. 
Indeed in Dering v. Winchelsea, 2 Bos. & Pull. 
270 (which was cited in Cowell v. Edwards, supra), 
where there was no question as to insolvencies, the 








Court of Exchequer, in 1787, in adjudging equal 
contribution in equity among sureties whose obli- 
gations were several, doubted whether the prac- 
tice of contribution at law was based upon the 
theory of contract. But in 1853, the question 
again arose in Batard v. Hawes, 2 El. & BI. 289, 
wherein Lord Campbell, in delivering the judg- 
ment of the Court of Queen’s Bench, stated the 
theory of the law elaborately and argumentatively 
as basing the doctrine of proportionate contribu- 
tion upon implied contract. Two out of the 
twelve original co-contractors having died, and 
the liability as to them being ended, the question 
was whether contribution should be at the rate of 
one-tenth or one-twelfth. Said the chief justice: 
‘We think that it is not merely the legal liability 


| to the creditor at the time of the payment that we 


are to regard, but that we must look to the im- 
plied engagement of each to pay his share, arising 
out of the joint contract when entered into. To 
support the action for money paid, it is necessary 
that there should be a request from the defendant 
to pay, either express or implied by law. Where 
one party enters into a legal liability for and at 
the request of another, a request to pay the mon- 
ey is implied by law from the fact of entering into 
the engagement; andif the debt or liability is 
incurred entirely for a principal, the surety, being 
liable for him at his request, and being obliged to 
pay, is held at law to pay on an implied request 
from the principal that he will do so. Ina joint 
contract for the benefit of all, each takes upon 
himself the liability to pay the whole debt, con- 
sisting of the shares which each co-contractor 
ought to pay as between themselves; and each, in 
effect, takes upon himself a liability for each to 
the extent of the amount of his share. Each, 
therefore, may be considered as becoming liable 
for the share of each one of his co-contractors at 
the request of such co-contractor; and, on being 
obliged to pay such share, a request to pay it is 
implied as against the party who ought to have 
paid it, and who is relieved from paying what, as 
between himself and the party who pays, he 
ought himself to have paid according to the orig- 
inal arrangement.’ The learned editors of the 
Leading Cases in Equity, in their notes to Dering 
v. Winchelsea (vol. 1, p. 106). have called atten- 
tion to the circumstance that the rule of courts of 
law on this subject is based upon implied contract. 

3. In America the legal rule has been recognized 
and generally followed, though but few cases 
have called for its direct application. 

It was called for in Samuel y. Zachery, 4 Ired. 
Law, 377 (in 1844), where the legal rule was en- 
forced in an action of assumpsit, and the plaintiff 
recovered contribution for one-fifth against the 
defendant, three of the five original sureties being 
then insolvent. The court referred to Powell v. 
Matthis, 4 Ired. Law, 83, as explaining the 
difference between the rule of law and that of 
equity in such cases. That was a suit at law by 
one surety against two others, for contribution, in 
which it was held that under the North Carolina 
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statute, only a several and not a joint action was 
permitted. In Carrington v. Carson (N. C. Con- 
ference Rep. 216), it had been held in 1801, that no 
action for contribution at law would lie, the juris- 
‘diction in equity being exclusive. This decision 
‘was rendered in ignorance of the English de- 
‘cision, the year previous, in Cowell v. Edwards, 
supra. In 1807, a statute of North Carolina, passed 
in view of these two decisions, allowed a surety 
who had paid the debt of the principal. to have 
his action on the case against another surety, ‘for 
a just and ratable proportion of the sum.” It was 
under this statute that the court, in Powell v. Mat- 
this, disallowed a joint action against twe co- 
sureties. In that case the erudite Ruffin, C. J., 
in stating the difference between the legal and 
equitable rules in such cases, showed, in clear and 
forcible language, the difficulties inherent in any 
attempt to administer the equitable doctrines as 
to contribution in a legal forum; but beyond ad- 
verting to the fundamental principle that courts 
of law proceed on the theory of contract, and that 
they could not suppose new contracts between the 
parties to spring out of every change of the cir- 
cumstances of any of the sureties, he did not 
elaborate the doctrine as did Lord Campbell ten 
years later. 

A case arose in New Jersey about the same 
time (Stothoff v. Dunham, 4 Harrison, 181), in 
which it was briefly held that ‘‘whatever may be 
the rule in equity, at law a surety who has paid 
the debt can recover from the selvent sureties on- 
ly an aliquot. part, having regard to the whole 

‘ number of sureties.”” In the earlier case of Mor- 
rison v. Poyntz, 7 Dana, 307, (1838) the subject 
had been considered, and these legal rules influ- 
enced to some extent the conclusions of the court, 
the surety being refused contribution in an action 
of assumpsit, because he had been largely indem- 
nified by the principal, but had not accounted for 
the proceeds of his security. The court said of 
the modern remedy for contribution by action of 
assumpsit: *‘It seems to have been adopted on 
the ground that, as courts of equity had estab- 
lished an equitable right to contribution, the law 
should imply a promise by each to contribute to 
their joint liability their respective parts, when- 
eve: the pre-established principles of equity 
should require contribution.“’ And again: ‘In 
an action of assumpsit, notwithstanding the in- 
solvency of one of several co-sureties, one of them 
who has paid the debt, can not recover of another, 
who is solvent, more than his aliquot part, appor- 
tioned according to the number of sureties who 
were bound; because, as has been said, the act of 
becoming co-sureties implies a mutual agreement 
that each will contribute such numerical ratio of 
the debt, in the event of the principal’s failure.’’ 

Several other cases recognize this legal rule. 
In Aikin v. Peary, 5 Strob. Law, 181 (1850), where 
one of two sureties was allowed contribution at 
law against the executor of his co-surety, the ob- 
ligation. to contribute was said to be ‘‘an implica- 
ion of law arising out of their undertaking ;’’ and 





in accord with Powell v. Matthis, supra, this ob- 
ligation was said to be several and not joint. 
Dodd v. Winn, 27 Mo. 501, states the general legal 
rule in the language of Story (1 Eq. Jur. § 496), 
but renders a different decision based on the pro- 
visions of the Missouri statutes. Wayland vy. 
Tucker, 4 Gratt. 267, and Camp v. Bostwick, 20 
Ohio St. 347, are cases in equity, and determined 
on equitable grounds, but in each of which the 
contrary rule of courts of law is referred to as 
established. Im the last-named case the basis of 
each of the different rules is thus stated: +The 
common law implies a promise to contribute in 
case of unequal payments by co-sureties. But 
equity resorts to no such fiction. It equalizes 
burdens of co-sureties, because it is just and right 
in good morals, and not because of any supposed 
promise between them.’’ Henderson v. McDuf- 
fee, 5 N. H. 38 (1829), referred to and recognized 
the rule of courts of law in such cases, in a case 
where one of these sureties had become insolvent, 
but followed the equitable rule in an action of 
assumpsit, upon the express ground that there 
were no courts of equity in New Hampshire, and 
that the equitable claim, under such circumstan- 
ces, might well be asserted in the action of as- 
sumpsit; a decision based more upon the hardship 
of the case, than upon general principles. 

4. After an examination of the cases above 
mentioned, it is instructive to look at Mills v. 
Hyde, 19 Vt. 59, decided in 1846, and the only 
case in which the distinction between these legal 
and equitable rules was deliberately disregarded. 
It was a suit at law for contribution by one of 
three sureties against another, the third having 
become insolvent; and the plaintiff recovcred a 
moiety. The distinctive legal rule, as stated in 
Cowell v. Edwards, and Browne vy. Lee, was 
noted, but was put aside, because ‘‘in neither of 
those cases is any reason given why the recovery 
should be different at law from what it is in chan- 
cery; and the reason is eertainly not very appar- 
ent.’’ It will be observed, that at that time the 
reasoning of Lord Campbell in Batard v. Hawes 
had not been given to the world; and neither of 
the earlier cases from North Carolina or Ken- 
tucky, cited above, in which the reasons for the 
rule were stated, was presented to the Vermont 
court. The only American authority considered 
by it, as appears from its opinion, was Henderson 
v. MeDuffee, supra, which was based neither on 
reasoning, logic or general rules. 

5. The summary proceedings under which the 
action in the principal case was instituted, being 
peculiar in their nature, the creation of statute, 
and recognized by the courts as ‘derogatory of 
the common law,’ (Voorhies v. Dickson, 1 Sneed, 
347; Cannon v. Wood, 2 ib. 177; Rice v. Kirkman, 
3 Humph. 415; McNairy v. Eastland, 10 Yerg. 
309) ; it would follow that only the rule of con- 
tribution at law could apply in Tennessee, where 
the line of separation between the law and equity 
systems is plainly marked. The phrase, ‘the 
ratable share of each,’’ in the statute in question, 
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had previosly been defined by the Supreme Court 
of Tennessee, in an opinion delivered by the same 
judge, as follows: ‘‘The ratable share which each 
should pay of said judgment, by virtue of the 
liability created by the instrument to which they 
are all parties, and in which they are jointly 
bound.”’ Bitlick v. McEwen, 7 Heisk. 6. 
J. O. PIERCE. 





CONTRACT — NOTE — CONSIDERATION — 
COLLATERAL SECURITY. 





WALKER v. CARLETON. 


Supreme Court of Illinois, February 3, 1881. 


Where the appellant had negotiated with the ap- 
pellee for a loan of $5,000, to be secured by note and 
mortgage; andthe papers had been drawn, witha 
warrant to confess judgment in case of default in 
payment, by the attorney of the appellee, and exe- 
cuted and ‘left in his hands, and filed for record by 
him, and afterwards the appellant went to get the 
money and was told by the appellee that he could not 
have more than $3,000 of the loan, and a new note for 
$3,060 was executed; and afterwards, Cefault being 
had, and the property sold, and the payee of the 
notes, being the holder, bought it, it was held, upon 
a bill by the appellant to set aside the sale, and to be 
allowed to redeem: (1) that the $3,000 was loaned on 
the security of the second note, and not of the $5,000 
note; (2) thatthe note for $5,000 and the deed of trust 
securing it were without consideration and void. 


WALKER, J., delivered the opinion of the court: 

In the month of May, 1876, appellant negoti- 
ated with appellee fora loan of $5,000, to be se- 
cured by note and trust deed on the premises in 
controversy. Appellee agreed to loan appellant 
that sum, in case the title to the premises proved, 
on examination, to be satisfactory. At appellee's 
suggestion appellant went to the attorney of ap- 
pellee, who drew the note for $5,000 and trust 
deed, and a warrant of attorney to confess judg- 
ment, in case the money wes not paid at maturity. 
The note was described in the trust deed and war- 
rant of attorney. As required, appellant pro- 
cured Wm, Dennison, who held the legal title in 
trust for him, to execute the deed of trust and 
sign the note and warrant of attorney. The note 
was at six months and drew twenty per cent. after 
maturity. These papers were executed on the 
15th day of May, 1876. On the 17th of the month 
the attorney of appellee had the trust deed re- 
corded. It appears that onthe next day appel- 
lant called upon appellee for the money, but did 
not obtain the $5,000. But appellee then loaned 
him $3,000, and took his note therefor in the sum 
of $3,060, due in thirty days, with twenty per 
cent. interest after maturity. The note and war- 
rant of attorney was also signed by Dennison. 
Neither the note or warrant of attorney in any 
manner referred to or mentioned the $5,000 note, 








the power of attorney to confess a judgment on it. 
or the deed of trust executed to secure its pay- 
ment. This latter note was not paid at maturity, 
nor was payment demanded until five months 
thereafter; but at and before the end of that time 
appellant paid thereon $600, which was indorsed 
onthe note. Onthe 31st of January, 1877, the 
trustee named in the deed of trust given to se- 
cure the $5,000 note, and who was in possession 
under a prior deed of tiust on the premises, sold 
them under a notice given according to the terms 
of the trust deed to secure the $5,000 note. The 
notice stated that appellee held that note as col- 
lateral security for the payment of the note for 
$3,060, claiming that this latter sum was due 
on it. Carleton held both notes. At the sale 
he became the purchaser and received a deed 
from the trustee. He bid the sum of $2,625, and 
became the purchaser at that price. He indorsed 
that sum as a credit on the $5,000 note. Nor does 
it appear that he ever offered to surrender these 
notes and warrants of attorney to appellant or 
Dennison. It also appears that appellee subse- 
quently conveyed this property to his mother. 
But it is admitted that she received the convey- 
ance fully charged with appellant’s equities, if he 
has any, and that she holds no better title than 
was held by her grantor. 

Appellant filed this bill to set aside these sales, 
and to be let into redeem the premises. An- 
swers were filed, and replications thereto, and 
proofs were made and heard, and the court disd 


missed the bill. The case was thereupon remove-_ 


to the appellate court, and the decree of the lower 
court was affirmed, and complainant brings the 
case to this court and assigns error. It is insisted 
in favor of reversal, that the loan of $3.000 was at 
a different time, was fora different amount, the 
note running for a different period, and was in 
fact and in form wholly a different transaction 
from the $5,000 loan. That the deed of trust to 
secure the latter named loan was not referred to 
in either of the written instruments executed 
when the money was paid to appellant. That 
there is no evidence in the record sufficient to 
prove any, the slightest, connection between the 
two transactions. That they were entirely dis- 
tinct from each other. And it appears that the 
trustee understood that the transaetions were not 
the same, as he described the $3,060 note as the 
debt, and the $5,000 note and deed of trust as be- 
ing held as collateral security for its payment. 
He gid not understand that the money was loaned 
on the $5,000 note, but on the $3,060 note, nor did 
appellee correct this understanding. If the loan 
was wade on the larger note, why take the small- 
er? There was no advantage obtained by giving 
the transaction that form. It added nothing to 
the security, nor did it increase the certainty of a 
more speedy payment. The first note given had 
the same makers as appeared on the latter. If the 
loan was under the first note, why take the latter 
or change the time of payment? Why not ad- 
vance the money and credit that note with $2,000? 
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If the first note and agreement was intended to 
control, such would have been the plain, simple 
and usual course in business, or the note, power 
of attorney, or some other writtem instrument, 
would have referred to and stated that both were 
a part of the same transaction. Again. when the 
$600 was paid, it was indorsed on the smaller 
note. Appellee must then have believed the 
smaller note represented the debt, and not the 
larger one. On more mature consideration we 
must conclude that the money was for some rea- 
son;loaned and advanced under the $3,060 note, 
and that it evidenced the indebtedness, and that 
it formed a separate and distinct transaction from 
the $5,000 note and deed of trust. It is, how- 
ever, claimed that both notes and warrants of at- 
torney were delivered at the same time, and as a 
part of the same transaction, and, therefore, the 
$3,000 then advanced to appellant was obtained 
under the $5,000 note, and formed a part of the 
consideration for which it was given. This, we 
think, is clearly a misconception—there is no pre- 
tense that more than $3,000 was advanced. And 
when appellant came to get the $5,000, he was in- 
formed by appellee that he could only let him 
have $3,000, and he then made the loan and took 
the smaller note, with Dennison as surety. What 
must we infer from the transaction? Not that the 
money was advanced under the $5,000 note,because 
no one says that such was the fact, and because the 
taking of the $3,060 note repels such a presump- 
tion. If the money had been advanced under the 
first note,why not have done so and credited it with 
$2,000? This was the straight-forward, simple 
course, it appears to us, any busincss man of or- 
dinary intelligeuce would have adopted, But it 
is suggested that the smaller note was taken to 
avoid the expense of drawing new papers and re- 
cording another deed of trust. This could not 
have been the reason, as persons of the intelli- 
gence of the parties engaged in this transaction 
surely knew that all could have been avoided by 
crediting the $5,000 note described in the deed 
of trust with the-amount not advanced. Such 
would have been the course which would usually 
have suggested itself to amy fair, ordinary busi- 
ness man, desiring to hold the note and trust deed 
as security for the money loaned. We are clearly 
of the opinion that the money was not advanced, 
or intended to be advanced, on the $5,000 note; 
but was advanced on the $3,060 note, and that the 
larger note was given without any consideration 
whatever. 

But it is said that the first note and deed of 
trust were delivered as collateral security. If this 
were conceded to be true, then what follows? 
When such notes are delivered as collateral secu- 
rity, itis upon the supposition that something is 
due, or at least owing, upon them, and that they 
may be collected or sold to raise the money due 
for which they are delivered as security; or, if 
nothing be due or owing, and they are only in the 
nature of a collateral paper, that they may be 
negotiated and the money paid for which they 





were intended as a security. If, then, this larger 
note and the deed of trust were delivered as col- 
lateral security for the payment of the smaller 
note, according to the course of business, appel- 
lee only had the power to sell and transfer tht in- 
struments to raise the money to pay the smaller 
note. This was the extent of his power. Had 
appellee sued on the larger note, he could not 
have recovered, because it was given without con- 
sideration. Nothing was due under it as between 
the makers and the appellee. Had it been sold as 
collateral security and indorsed to the purchaser, 
thenit would for the first time have become oper- 
ative as a valid instrument. But appellee had ad- 
vanced nothing on it, paid nothing for it, 
and the makers owed nothing on it, and ap- 
pellee had no right, either at law or in equity, 
to enforce its payment. And if so, in what 
manner could a useless and worthless note be 
collateral security, we are at a loss to perceive. 
If nothing is due on an instrument to secure 
which a trust deed is given, in such a case there 
is an absolute want of power to sell the trust 
property. When there is no debt, there is an ab- 
solute want of power, and a sale thus made isa 
nullity. Here there was no debt due, and never 
had been under or by the note described by the 
deed of trust, hence there was no power to sell 
the trust property. That néte never became ef- 
fective or binding on the makers, hence no power 
ever existed in the trustee to make the sale, and 
for that reason he passed no title, and was wholly 
unable to pass any to appellee. Having acquired 
no title, he can not set up the sale by the trustee, 
to defeat the relief sought by appellant. But he 
having offered to pay the money loaned with in- 
terest, to have that title and the conveyance to 
the mother of appellee set aside, he must be per- 
mitted to do so on the terms he has offered. 

It is, however, urged, that when both notes and 
the other papers were delivered, it was agreed 
that they should be held as security for the money 
actually loaned. The deed of trust had been 
filed for record on the day previous to the loan, 
and consequently, it was not delivered to secure 
the $3,060 note; but if delivered, at all, it was to 
secure the $5,000 note, on which nothing was 
ever due or owing. Nays says, he was at the time 
asked, whether the first note and deed of trust, 
with the other papers, could be held as security 
for the payment of the money, and he informed 
the parties they could. This is far short of say- 
ing the land could be sold under the deed of 
trust for its payment. Nor does appellee testify 
that there was any such agreement. He says that 
he loaned the money on the land, but this is 
manifestly only his inference. He does not say 


that there was any such agreement, even if the 


deed of trust could have been rendered operative 
thereby, to empower the trustee to sell the prem- 
ises. Had the money been loaned on the first 
note and it had been paid, the parties could not 
have, by parole, authorized the trustee to sell un- 
der the deed of trust for the payment of another 
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debt, not described in the trust deed. Power to 
sell real estate, all know, can only be conferred in 
writing under the statute of frauds. The propo- 
sition to loan the $5,000 having failed and come 
to an end, the power to sell for its payment fell 
through and came to an end with the abandon- 
ment of that negotiation. The parties could not 
substitute the new agreement for the first by pa- 
role, and thus transfer the power to sell to pay the 
first note to the second. To have produced that 
effect, the agreement should have been in writing. 
The new agreement could not be substituted for 
the first in any other manner. In sales under 
such, trusts must be in conformity to and strictly 
pursue the power. Such was not the ease here. 
The power was to sell to pay the larger, and not 
the smaller note. Nothing was or ever had been 
due on the former note, and there was conse- 
quently no power to sell. Where there/is nothing 
due, there can be no power where the deed of 
trust is given to secure the payment of money. 
This sale was, therefore, as between the parties, 
void, and appellee acquired no title by his pur- 
chase. Being the creditor, as well as purchas- 
er, he took withinotice that there was nothing on 
the note, for the payment of which the sale was 
made, hence, no question of innocent purchasers, 
without notice, can arise in the case. Nor does 
the fact that appellant may have subsequently in- 
directly recognized the power to sell by asking 
and obtaining a postponement of the sale, as it 
was only verbal, estop him from insisting there 
was no power to sell. He could not have thus es- 
topped himself, had the trustee advertised to sell 
for the payment of any other debt appellant 
might have owed appellee; and this being the true 
character of the advertisement in this case, there 
was no estoppel. Nor did che delay after the sale 
before instituting proceedings to redeem have 
that effect. The delay was reasonable, and ap- 
pellant can not be held to have lost any of his 
rights thereby. The delay was only about eight 
months. No case, we think, can be found, which 
helds that a suit is barred by such delay under 
similar circumstances. ‘ 

The decree of the Appellate Court is reversed 
and the cause remanded for further proceedings 
in conformity with thisopinion. Decree reversed. 

CRAIG, Scott and SHELDON, JJ., dissenting. 

Equity regards substance, not form. The sub- 
stance of the transaction was that there was but 
$3,000 furnished instead of $5,000, and the fermer 
was accepted in lieu of the latter, and the trust 
deed to the extent of $3,000 was valid and en- 
forceable. 
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NUISANCE—LEAD SMELTING WORKS— IR- 
REPARABLE INJURY. 


PENNSYLVANIA LEAD CO’S APPEAL. 





Supreme Court of Pennsylvania, January, 1881. 


Works for smelting lead may be a nuisance, and ‘f : 





the evidence shows continuous and irreparable injury, 
equity will restrain their use. 


Appeal from the decree of the Court of Com- 
mon Pleas No. lof Allegheny County. In equity. 

Messrs. Hampton & Dalzeil.for appellant; George 
Shiras, Jr., and T. Hl. Baird Patterson, Esqs., with 
whom had been Hen. M. W. Acheson, contra. 

GoORvON, J., delivered the opinion of the court: 

The power of the Courts of Common Pleas of 
Pennsylvania to entertain bills for the restraint or 
abatement of nuisances, where they affect private 
rights, is undoubted; neither is the exercise of 
this poWer prevented by the fact that the party 
complaining may have a remedy by indictment 
or by an action atlaw. Bunnell’s Appeal, 19 P. 
F. 8. 59; Dennis v. Eckhardt, 3 Gr. Ca. 390. 

It is true, indeed, that thts power is limited to 
those cases where common-law forms of action 
do not furnish an adequate remedy, and the 
Chancellor may also refuse to act where 
greater injury would result from an injunction, 
than by leaving a party to his redress before a 
court and jury. Richards’ Appeal, 7 P. F. S. 
105. But where, in ordinary parlance, the dam- 
age sought to be prevented is irreparable—that is, 
where the wrong is repeated from time to time, or 
is of a continuing character, or productive of 
damages which can not be measured by ordinary 
standards, equity may be invoked. Common- 
wealth v. Railroad Co., 12 Har. 159. 

The appellant, however, contends that an in- 
junction ought not to issue until the complainant’s 
right has been established by an action at law. 
This suggestion would, in a doubtful case, have 
force; for the Chancellor, in a case like the present, 
will act only when he can do so without hesi- 
tancy. If the case be doubtful, he will refuse to 
interfere until the right, upon which the claim for 
relief is based, is definitely settled by a trial on 
the common-law side of the court. But to say 
that equity can not move in any case until a jury 
has determined the nuisance to be an existing 
fact, is to make our equity system a mere depend- 
ent on the common-law ‘courts, and its jurisdic- 
tion servient and inferior. But a conclusion such 
as this does not accord with the intent of the act 
of 1836; for by it the judges of the Common Pleas 
are clothed, not with partial and dependent, but 
with full and independent chancery powers over 
all the subjects therein mentioned. We may, 
then, adopt the language of Earl, J., in Campbell 
v. Seaman, 63 N. Y. 568, when speaking of in- 
junctions against nuisances: “It was formerly 
rarely issued in the case of a nuisance until the 
plaintiff’s right had been established at law, and 
the doctrine which seems now to prevail in Penn- 
sylvania, that the writ is not a matter of right, 
but of grace, to a large extent prevailed. Buta 
suit at law is no longer necessary, and the right 
to an injunction in a proper case, in England and 
most of the States, is just as fixed and certain as 
the right to any other provisional remedy. The 
writ can rightfully be demanded to prevent irrep- 
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arable injury, interminable litigation, and a 
multiplicity of suits, and its refusal in a proper 
case would be error to be corrected by an appel- 
late jurisdiction. It is a matter of grace in no 
sense, except that it rests in the sound discretion 
of the court.” 

Nor have our own courts been less ready in 
adopting the same doctrine; hence, it has been 
held that an injunction would be issued to pre- 
vent the cutting down of timber and ornamental 
trees to the injury of the reversion: Denny v. 
Brunson, 5 Casey, 382; or to restrain a trespass of 
a permanent or continuing character: Masson’s 
Appeal, 20 P. F. S. 26. So may acts of trespass 
or nuisance be restrained to prevent a multiplicity 
of suits, or when such wrongful acts might be- 
come the foundation of an adverse right. Sheetz’s 
Appeal, 11 Casey, 88. 

Nor do we understand how Richards’ Appeal 
can help the defendant; for whilst no one disputes 
the position that a bill for the suppression of a 
nuisance may be dismissed on general demurrer 
for want of equity, unless it appears from the 
subject matter affected by the alleged nuisance, 
that there is danger of irreparable mischief, or of 
an injury such as can not be adequately compen- 


sated ina suit at law, yet, we apprehend, even. 


under this authority, a general demurrer would 
scarcely have sufficed to turn the bill before us 
out of court. In it we find these several allega- 
tions; that the defendant’s works are so con- 
structed as to emit noxious and poisonous gases, 


‘ fumes and vapors, and that they are so located 


that these noxious and poisonous gases fall upon 
the plaintiff's land, thereby poisoning and de- 
stroying both soil and vegetation; that cattle and 
horses have died from eating the fodder and her- 
bage thus poisoned; that these fumes and vapors 
are offensive and noxious to persons resident 
upon said farm,and that these injuries are continu- 
ous and irreparable. It would certainly be a very 
bold solicitor who would risk the admission of 
such facts on a general demurrer, and it is a sig- 
nificant fact that the learned counsel for the de- 
fendant have attempted no such experiment. 

The bill, then, is sufficient to evoke the 
action of a court of equity, and all that re- 
mains is to ascertain if the bill be supported 
by the evidence. As to this, after a careful 
examination of the testimony, we conclude that 
the findings of the Master are correct, and that 
the complainant’s plaint is fully sustained by the 
proofs. And, indeed, it isto be remembered, in 
limine, that whether a smelting-house is, or is not, 
a nuisance per se, to adjacent land, depends very 
much upon its situation. 

“If,” says Blackstone, ‘‘one ereets a smelting- 
house for lead so near the land of another, tha 


- the vapor and smoke kill his corn and grass, and 


damage his cattle therein, this is held to bea 
nuisance.’’ All intelligent persons are aware 
that lead vapors are poisonous, and this the 
more so, as they are often, as in the case in 





hand. accompanied with arsenic. In_ this 
matter we need not chemists and experts to 
teach us, for common experience is sufficient. 
When, therefore, we learn that the works of the 
defendant are to the windward of the plaintiff’s 
land, within seventy-five feet of his northern line 
and but five or six hundred feet from his farm- 
house, we need but little evidence to satisfy us 
that the smoke from these works is seriously in- 
jurious to his property. Butin addition to what 
we might naturally expect from the design and 
character of this business, and which might, in 
themselves, have been sufficient to have sus- 
tained a bill to restrain the erection of these 
works, we have the findings of the Master, based 
on un doubted testimony, as follows: ‘That prior 
to the time the defendant’s smelting opera- 
tions began, the plaintiff's Jand was fertile 
and well adapted to farming and grazing. 
That the defendant’s works emit from the 
chimneys and stacks thereof, in the proc- 
ess of smelting ores and refuse, and desilvering 
lead, offensive and poisonous fumes and vapors, 
which are blown upon, descend and rest upon the 
plaintiff’s farm, and that lead is thus distributed 
over said farm to a distance of at least fifteex hun- 
dred feet from said works.. That these lead fumes 
and vapors have injuriously affected, and are in- 
juriously affecting the plaintiff’s farm. That they 
have lessened the fertility of a portion of the farm 
lying nearest the lead-works; that they have poi- 
soned and are poisoning the vegetation and prod- 
ucts of said farm, rendering the latter unfit for 
consunyption, and that these injuries are contin- 
uing. That horses and cattle grazing upon the 
plaintiff’s farm, and eating the products thereof, 
have died from lead poisoning, and that the lead 
was communicated to them thruugh the herbage 
and fodder on which they fed. That the horses 
and cows of Jacob Wehrle, who was tenant of the 
plaintiff's farm, April 1, 1875, to April 1, 1876, 
and those of his son, Frederick Wehrle, that died 
upon the plaintiff's farm, were poisoned in the 
manner above stated. That since April 1, 1876, 
the only crop cultivated upon the farm is corn, 
which is husked on the stalk, and the fodder left 
on the ground; and no horses, cattle or live stock 
of any kind are reared or pastured on the farm. 
That the fumes and vapors from the defendant’s 
works are offensive and nauseating to persons 
living upon the land or inhaling them. ‘That the 
plaintiff’s farm is greatly diminished in value. by 
reason of the lead deposited and being deposited 
upon it from the defendant’s works. Its rental 
value is also greatly depreciated.” 

To this he might well have added that the 
plaintiff's farm was thereby rendered, not only 
uncomfortable, but dangerous asa place of human 
habitation; fora place where not only herbage 
and ground are so literally poisoned by deposits of 
lead that it is readily discoverable by chemical 
analysis, but where at times, also, the air is so 
filled with the noxious vapors of lead and arsenic, 
as to make those sick who encounter them, might 
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certainly be called dangerous to human health 
and life. 

In this connection, another important cireum- 
stance must be considered; that is, the cumulative 
character of this injury. It increases from year 
to year, not only as the works are enlarged, but 
as more and more lead is added to the ground. 
The deposit is an indestructible metal, that is 
neither evaporated nor absorbed, and necessarily 
it must accumulate as long as the cause of the de- 
posit continues. Hence, as it was observed, at 
first, even on the land nearest the works, the ef- 
fect was scarcely observable; but as time went on, 
it became more and more apparent, until finally 
the soil was wholly unfitted for agricultural pur- 
poses. So,in like manner, may these blighting 
influences continue until the whole farm is made 
barren and unproductive. Thus it is that we find 
in this case every element necessary to call forth 
the exercise of equity powers. The business 
complained of is a dangerous nuisance; the injury 
continuous and cumulative, and the mischief irrep- 
arable. If, as in Dennis v. Eckhardt, 3 Gr. Ca. 
390, a tin-shop was enjoined on account of its 
noise, or, as in Campbell v. Seaman, the use of a 
brick-kiln was restrained because the vapor there- 
from was destructive to the plaintiff's trees and 
vines, much more should a business be enjoined 
which is destructive alike to vegetable and animal 
life. The rule, sic utere tuo ut alienum non ledas, 
is a most valuable one, and must be maintained if 
our civilization is to be cherished and preserved; 
and it is not at all to the purpose, to answer the 
charge of a violation of this rule, that the defend- 
ant’s works have been erected at a great outlay of 
capital; that tney are important to the pubiic 
at large, and give employment to many men. 
Says Wood, in his work on Nuisances, sec. 794: 
“A person can not go on and build extensive 
works and make heavy expenditures of money 
for the exercise of a trade or business that wili 
invade the premises of another with smoke, nox- 
ious vapors or noisome smells, to an unwarrant- 
able or unlawful extent, and then, when called 
upon to desist, turn round and claim immunity 
for his trade or business, on the ground that to 
stop it would involve him in ruin, nor that it is a 
necessary result of carrying on his trade at all, 
and that he has adopted the most approved 
methods known to science, or which human skill 
has devised, nor that his trade is a useful one and 
beneficial to the community, or to the nation, or 
that by bringing a large number of workmen into 
the community, it has enhanced the value of the 
plaintiff's property.”’ Where justice is properly 
administered, rights are never measured by their 
mere money value; neither are wrongs tolerated, 
because it may be to the advantage of the power- 
ful to impose upon the weak. Whether it be the 
great corporation with its lead works, or the me- 
chanie with his tin shop, the rule is the same— 
“so use your own as not toinjure others.”? More- 
over, there is, after all, one underlying principle 
which influences both, and that is private gain. 





Lead works and tin shops alike may result in the 
public good; but this is only an incident; for the 
primary object which induces the exercise of 
either trade is personal good; therefore, to neither 
party is the general community under any special 
obligation, and, as a consequence, there is no 
good reason why the rules of law should be re- 
laxed in the one case rather than the other. 

Again, we can not but regard this com- 
pany as unfortunate in the selection of a 
place for the erection of its works. To 
undertake the business of lead smelting in the 
midst of a rich suburban valley, occupied by farms 
and country residences, was, to say the least of it, 
not very prudent. Lord Cranworth., in the case of 
St. Helen’s Smelting Co. v. Tipping. 11 H. L. Ca. 
652, quoting Mr. Justice Mellor, says: “It must 
be plain that persons using a lime-kiln, or other 
works that emit noxious vapors, may not do an 
actionable injury to another, and that any place 
where such an operation is carried on,so that it does 
occasion an actionable injury to another, is not, 
in the meaning of the law, a convenient place.” 

If, however, any place is improper for a business 
of this kind, where injury may result from it to 
others, surely a situation like that selected by the 
defendant ought, in the outstart, to have been re- 
garded as improper, since common knowledge 
and prudence should have informed its managers 
that injury, sooner or later, must result to the ad- 
jacent property. 

But itis insisted that the plaintiff has no equity 


as against this company, because he gave it no. 


notice before or at the the time of the erection of 
its works. But of what would he give it notice? 
Of the effect the fumes would have upon his farm? 
Buc the master has found that he knew nothing 
of lead works, and their probable effect on adja- 
cent lands; he could not, therefore, notify it of 
that of which he was ignorant. One would sup- 
pose that in this matter the managers of the cor- 
poration would be fully posted. If they were so 
posted—if they knew what the effect would be 
upon the surrounding property, then they acted 
with knowledge wantonly, and notice to them 
was unnecessary; but if they were ignorant, if 
they knew not the consequences which would fol- 
low the business in which the company was about 
to engage, then they ask too much of the plaintiff, 
when they require of him a knowledge of their own 
business, which they themselves did not possess. 
Judgment aftirmed. 
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. Where a father devised a tract of land to hi 
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son upon condition that he should pay certain 
legacies named to his daughter within one year 
after the testator’s death, and also pay all notes, 
etc., for which the testator was bound as his sure- 
ty, and settle the estate without any charge to the 
same, it was held, that the conditions upon which 
the devise was made were conditions precedent, 
and that if either of them had not been perform- 
ed within the time limited, the devise to the son 
never took effect. 2. When the trial court have 
awice found the disputed facts the same way, this 
court will not reverse the decree on the sole ground 
that the finding of that court is erroneous, unless 
this court are able to say it was clearly so. Af- 
firmed. Opinion by MULKEY, J.—Nevins v. Cour- 
ley. . 

EMINENT DOMAIN — COMPENSATION — EvVI- 
DENCE — PARTIAL TAKING. — 1. Where land 
is taken for a public improvement, the compen- 
sation, which both the statute and the Constitu- 
tion require to be made tothe owner, is the value 
of the land taken without regard to any supposed 
benefits or damages that may result to adjacent 
property by reason of the proposed improve- 
ment, and the compensation iu no case should be 
less than tbe land will sell for in a fair and open 
market. 2. The amount of compensation for land 
taken for a public improvement is a question of 
fact, to be found by the jury from an actual sur- 
vey of the premises, when that is practicable, 
their own knowledge of values, and the opinions 
of witnesses who are familiar with the subject of 
inquiry, and whose business ip life has aftorded 
them opportunities of acquiring information and 
of judging accurately upon the question. 3. While 
it is proper,fon the examination of wifiesses as to 
the value of property condemned for public use, 
to call out the various theories and processes 
upon which their conclusions are based, to ascer- 
tain their correctness, yet the jury, after all, must 
determine the question of value according to their 
own judgment of what seems to be just and prop- 
er from all the evidence before them. 4. In case 
of a partial taking of lots to widen a street, the 
proper inquiry is as to the value of the part taken, 
unless the remaining part is of such asize or shape 
as not to be available for purposes of business or 
habitation, in which event its relative value as a 
part of the entire lotand other considerations 
must be looked to in determining its actual value. 
Where the owner claims compensation for dam- 
ages tothe part not taken, its value after such 
taktng, as compared with the value of the entire 
lot before the taking, becomes an important and 
necessary factor in determining what, ifany, com- 
pensatiou he is entitled to recover. Affirmed. 
Opinion by MULKEY, J.—Green v. City of Chieago. 

WRIT OF ERROR—UsvuRY — PRACTICE—Mas- 
TER’s REPORT — ACCOUNT RENDERED.—1. The 
assignee of a bankrupt may prosecute a writ of 
error to reverse a decree or judgment rendered 
against the appointment of the assignee. 2. In 
ease of a continuous connected course of business 





with a bank, not at any time fully closed and 
settled by payment, consisting of many notes upon 
which usurious interest has been paid from time 
to time for extensions and renewals, the debtor 
will have the right in equity to have all the pay- 
ments of interest made by him in excess of six 
per cent. credited upon the present evidences of 
indebtedness resulting in whole or in part from 
such prior dealings. When a note or debt of any 
kind j(on which unlawful interest has been paid 
or reserved) has been paid in whole or in part by 
the discount of a new note, by the application 
thereto of the proceeds, or a part of the proceeds 
of the new note made through the form of a check 
drawn by the debtor upon the fund provided in 
whole or in part by the discourt of the new note, 
it will be in substance a renewal of the old note 
or debt, and in such case the amount of usurious 
interest paid in any part of such transaction is 
open to investigation. 3. But when a debt or 
note is created or made not connected with the 
principal notes, sued on, by the general course of 
dealings or otherwise, and such independent debt 
is paid by the debtor, without passing any part 
thereof into the consideration of the principal 
notes directly, or through some intervening 
transaction, no inquiry can be made as to the 
amount of interest paid or reserved in such trans- 
action. In such case the debtor can not recover 
back by credit or otherwise interest thus volunta- 
rily paid, although in excess of the legal rate. 4. 
When the court, in referring a cause to the master 
to state an account, gives an erroneous direction 
as to the basis upon which to state the same, it 
will be taken, in the absence of exceptions, that 
the account was taken on the basis directed, and 
the party aggrieved may assign the same for er- 
ror. 5. Where a bank made out from time to time 
detailed statements of a debtor’s account running 
through several years, which statements were re- 
tained by the debtor without any objection to the 
same or any items thereof, it was held, that this 
did not preclude the court on a bill for an ac- 
count from investigating the question of usurious 
payments, and allowing the debtor credit for the 
same. Such accounts will be taken as correct on 
the basis the business is shown to have been trans- 
acted, except so far as shown specifically to have 
been in error. 6. The giving of various , settle- 
ments, checks and releases in full, from time to 
time, in a continuous and connected transac- 
tion between a banker and a customer, will not 
preclude the defense of usury and the right to 
show payments of usurious interest in the bank 
account. Parties wiil not be allowed thus to evade 
the statute. Reversed. Opinion by DICKEy, J. 
—Jenkins v. International Bank. 


EMINENT DOMAIN—SAME PUBLIC USE—SOURCE 
OF THE POWER — RAILROAD CROSSING. —l. 
When property has already been appropriated to 
public use, and is in fact in use, in the hands of 
one railroad corporation, it can not rightfully be 
taken away from such corporation, even by au- 
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thority of a statute, for the purpose of subjecting 
it te the same public use in the hands of another 
corporation. To warrant the taking of preperty 
of one party already appropriated to public use, 
and placing it wholly or in part in the hands of 
another party for a public use, it is essential that 
the new use be a different use, aud also that the 
change from the present use shall be for the ben- 
efit of the public. Whether the new use be dif- 
ferent from the present one, is a judicial question 
for the courts to decide; but where such new use 
may be in its nature a public benefit, whether the 
change will be for the benefit of the public isa 
political question, to be determined by the law- 
making power. 2. In a proceeding to condemn 
a part of the property of one railroad for the use 
of another leading from other and different points 
and regions of country, the use is not the same as 
that of the prior road, but is rather a joint or 
co-operative use, to be exercised and enjoyed by 
both railroad companies, so as to furnish the pub- 
lic an additional line of travel and transportation, 
and may properly be granted by legistative action. 
3. The right to exercise the power of taking pri- 
vate property for public use is one of the recog- 
nized powers of sovereignty and is one of the 
attributes inherent in the State. The power to 
declare under what circumstances that right may 
be exercised, and to provide the mode of its ex- 
ercise, was conferred upon the General Assembly 
by that clause of the Constitution which vested in 
that body ‘the legislative power’ of the State. 
By sec. 13, art. 2, that power is not granted but is 
merely recognized, and its purpose is to limit and 
regulate the exercise of the power. — Sec. 14. art. 
11, recognizes the same power, but does not pro- 
fess to grantit or to add to it. That section is, 
and proposes only to be,an authoritative explana- 
tion of the extent and nature of this power, and 
is but declaratory of the power the State would 
have had without it. 4. The property of corpo- 
rations, in so far as concerns the ownership there- 
of, and the profit or gain to be made from its use, 
isto allintents and purposes private property, 
although applied to a use in which the public 
have an interest; and sec. 14, art. 11 of the Consti- 
tution, simply places such property the same as 
that of natural persons within the power of em- 
inent domain, as it was before any such declara- 
tion, and protects it the same as any other private 
property. 5. Under the present legislation a rail- 
road company is expressly authorized, in its loca- 
tion and construction, to cross and intersect any 
intervening railroads at any point onits route; 
and this by necessary implication is a legislative 
declaration, that the subordination of premises al- 
ready occupied by a reddroad company to the use 
of another for a cross-way, is a change in the use 
which the public good demands; but the corpora- 
tion seeking the right-of-way, when the parties 
can not agree, must select the place and manner 
of the proposed crossing and the character and 
conditions of the use sought, and should state the 
same in the petition for condemnation, to afford 





the proper basis for asceitaining the compensation 
to bepaid. Affirmed. Opinion by DicKEy, J.— 
Lake Shore, etc. R. Co. v. Chicago, etc. R. Co. 





SUPREME JUDICIAL’COURT OF MASSA- 
CHUSETTS. 


January, 1881. 


DEED OF LUNATIC—WRIT OF ENTRY—RULING 
—EVIDENCE.—The demandant, in a writ of entry, 
claimed title as a judgment creditor of A, under 
the levy of an execution. The land demanded 
was devised to A by his father, who, some time 
after the will was executed, conveyed the same 
premises by deed to the tenant. At the trial the 
demandant offered to prove that the father of A 
was insane when he gave said deed, and that he 
died without being restored to sanity. It did not 
appear that any entry had been made, or any other 
act done to avoid the deed by the grantor himself, 
by any legally appointed guardian during his life 
time, or by any of his heirs or devisees since his 
death; and therefore the court below ruled that 
the demandant, as a creditor of A, could not avoid 
the deed upon the facts offered to be proved; and 
that the latter had no interest or right of entry in 
the premises, which could be attached or taken on 
execution by a creditor. Held, that the evidence 
of insanity was improperly excluded. The deed 
of an insane person is ineffectual to convey a title 
good against the grantor, or his heirs and de- 
visees, unless confirmed by him when of sound 
mind, or his guardian, or his heirs or devisees. 
Arnold vy. Richmond Iron Works, 1 Gray, 434; 
Atlis v. Billings, 6 Met. 415; Gibsan v. Soper, 
Gray, 279; Howe v. Howe, 99 Mass. 98; Currier vy. 
Sears, 4 Allen, 336; 2 Kent Com. 457. A had a 
right of entry when the will was proved and al- 
lowed, and that right could be taken on execution. 
G. 8. ch. 134, § 3. Opinion by COLT, J.—Valpey v. 
Rea. . 

PROMISSORY NOTE—INDORSEMENT BY SPEND- 
THRIFT UNDER GUARDIANSHIP. —In an action 
upon a promissory note, it was shown by the tes- 
timony of the plaintiff, called by the defendant, 
that he took the note declared on for the purpose 
of suing on it for the benefit of M, the indorser, 
who was proved to have been under guardianship 
as aspendthrift at the time of the indorsement. 
Heid, that the indorsement was void, and that the 
plaintiff could not maintain the action. Opinion 
by SOULE, J.—Lynch v. Dodge. 


LIFE INSURANCE— POLICY FOR BENEFIT OF 
WIFE—STATUTE—CONSTRUCTION.—The effect of 
Gen. Sts., c. 58. §62, providing that a policy of 
life insuiance, expressed to be for the benefit of a 
wife, shall ‘‘inure to her separate use and benefit, 
and that of her children, independently of her 
husband or his creditors,” is to declare that 
such a policy shall be the separate property of the 
wife, which she may transmit to her children, and 


? 








AS art 


vee 
ae 


FE PRE TE eR 


2S eae SE ON, EAT OER 
‘ , a; sol rai ' 


7 
Hy 
, 
| 
4 
4 








260 


THE CENTRAL 


LAW JOURNAL. 








which shall be independent of her husband and 
his creditors, but which, so long as she lives, is 
hers absolutely. Upon her death, any interest 
which she has not disposed of, and which is not 
needed to pay her own debts, will inure to the 
benefit of her children; but during her life-time, 
the children have no title as against her or her 
creditors. Opinion by Gray, C. J.—Noons v. 
Mass. Mut. Life Ins. Co. 


CRIMINAL LAW — MURDER — MOTIVE + EvI- 
DENCE.—The defendant in an indictment charg- 
ing him with the murder of Maria L. Crue, at 
Groton, in the month of January, 1880, to excul- 
pate himself, and for the purpose of showing the 
existence of motive on the part of the husband 
of the deceased to commit the crime, offered evi- 
dence that Crue and his wife quarreled between 
the years 1873 and 1877, while living in Lexing- 
ton; thatin 1874 he was seen entering his own 
house through a window with an axe in his hand, 
and immediately after, with the axe in his hand, 
uttered threats against his wife and a man not 
named; that the same man continued to frequent 
Crue's house as late as 1877, and Crue complained 
of it. He also offered to show that in 1874 and 
1877, Crue applied to a constable to come to his 
house and remove a man who, as he alleged, was 
there for improper purposes with his wife. He 
further offered to prove the ill feeling of Crue 
towards his wife, by statements, which were not 
in the nature of threats, made to a witness in 
1874 and 1877. ‘There was evidence that the repu- 
tation of the deceased for chastity, while living in 
Lexington from 1873 to 1877, was bad. But there 
was no evidence affecting her reputation in that 
respect after she left that place in 1877. There 
was evidence uncontrolled, tending to show that 
while living in Groton, from May, 1879, her repu- 
tation was not questioned; and it appeared that 
Crue and his wife continued to live together as 
husband and wife up to the time of her death. 
Held, that the evidence offered was rightly ex- 
cluded. Opinion by CoLT, J.—Com. v. Abbott. 

DEED—COVENANT AGAINST INCUMBRANCES— 
BREACH.—Where a deed from the defendant to 
the plaintiff after the description of the premises, 
contained this clause: ‘*This conveyance is made 
subject to a mortgage deed of $3,500, from’’ the 
grantor of the defendant to a mortgagee therein 
named, ‘“‘recorded with,’’ etc., and, also, a cove- 
nant that the premises ‘‘are free from all incum- 
brances except as aforesaid;’’ and after the exe- 
cution and recording of the same, the mortgagee 
therein named, demanded and obtained of the 
plaintiff the sum of $245, for interest (apparently 
one year's interest at the rate of seven per cent.), 
which had accrued upon the mortgage before the 
date of the conveyance, in an action for tha 
‘breach of said covenant against incumbrances, it 
was held, that the mention in the defendant’s deed 
to the plaintiff, of an existimg mortgage of a cer- 
tain amount fyom a certain mortgagor toa certain 
mortgagee, recorded ina certain book and page 





in the registry, was only by way of description 
and identification of that mortgage, which, to the. 
extent of all sums due thereon for principal or 
interest, is a single incumbrance; and that in- 
cumbrance is excepted out of the defendant's 
covenant. Opinion by Gray, C J.— Shanahan ¢ 
Perry. 


SUPREME COURT OF 
February, 1881. 


INDIANA. 


WILL—WIpow’s RIGHT OF ELECTION AND 
REVOCATION—CREDITORS.—Where a widow is 
left only a life estate in the property disposed of 
by a will, at her death such property goes abso- 
lutely to the heirs of the testator, and no power 
is conferred on the widow to create any lien, or 
make any charge against the real estate so devised 
to her. Her right of election under the will of 
her husband is a personal right, and not transmis- 
sible by deseent,so as to be exercised either by 
her heirs or personal representatives; much less 
by the creditors of her estate. 2 Redf. Wills, p. 
367. Affirmed. Opinion by NIBLACK, J.—Eltz- 
roth v. Binford. 

INFANT—EMPLOYMENT OF, AGAINST CONSENT 
OF PARENT—PLEADING.—The complaint charged 
that plaintiff's son, a minor, had been employed 
by defendant against the expressed will of plaint- 
iff, and that his death was caused by defendant’s 
negligence. Held, that the complaint stated a 
cause of action. Rogers v. Smith, 17 Ind. 323; 
Harwood yv. City of Lowell, 4 Cush. 310. Ifa 
complaint states facts constituting a cause of 
action, it is good, although the damages laid may 
not be such as proximately result. The facts 
stated, and not the claim for damages, constitute 
the cause of action, and a good statement of facts 
is not made bad by an improper claim for dam- 
ages. Affirmed. Opinion by ELLiotrT, J.— 
Grand Rapids, etc. R. Co. v. Sharvers. 

SHERIFF’S SALE— RENTS DURING YEAR OF 
REDEMPTION.—Where real estate has been sold 
at sheriff's sale,and before the vear of redemption 
expires, the judgment debtor makes an assign- 
ment for the benefit of his creditors, and his as- 
signee collects the rent of the premises sold dur- 
ing the year of redemption: Held, in an action 
by the purchaser of the property at the sheriff's 
sale to recover the rents so collected by such as- 
signee, that the plaintiff was entitled to recover. 
The assignee took simply the rights of his assign- 
or, and was subject to the same liability under the 
statute. Reversed. Opinion by Woops, J.— 
Davis v. Newcomb. 

RiGHT OF RECEIVER TO SUE IN HIS OWN 
NAME.—The question in this case is, whether the 
receiver of an insolvent corporation has authority 
to sue in his own name upon notes executed tothe 
corporation in cases where there is no authority 
conferred by the statute or by the judgment of a 
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court of competent jurisdiction. The question is 
answered in the negative in the case of Garver v. 
Kent, decided at this term. Reversed. Opinion 
by ELLiort, J.—Moriarty v. Kent. 


JUDGMENT AGAINST JOINT MAKER OF NOTE— 
MERGER—DEFAULT—RIGHT OF APPEAL.—1l. A 
judgment on a note against any one of the joint 
makers thereof, is a bar to an action against the 
other makers, the note being merged in the judg- 
ment. Crosby v. Jeroloman, 37 Ind. 264; Holman 
v. Langtree, 40 Ind. 349; Lingenfelser v. Simon, 
49 Ind. 82. 2. A party against whom a judgment 
has been rendered by default may appeal there- 
from directly to this court, without first having 
applied to the trial court to set aside such judg- 
ment. Strader v. Manville, 33 Ind. 111; Kyle v. 
Kyle, 55 Ind. 387. Affirmed. Opinion by Howk, 
J.—O'dell v. Carpenter. 


WEIGHT OF EVIDENCE REQUIRED IN CIVIL 
CasEs.—This case has been twice tried by a jury, 
and isin this court for the second time. Both 
trials resulted in verdicts against the appellant. 
On the last trial there was some conflict in the 
evidence, but there are circumstances strongly 
supporting the verdict of the jury. In civil cases 
it is only necessary that the circumstantial evi- 
dence should agree with and support the hypo- 
thesis it is adduced to prove. Greenlf. on Ev. 
sec. 13. Affirmed. Opinion by ELLiott, J.— 
Indianapolis, etc. R. Co. v. Collingwood. 

MORTGAGOR AND MORTGAGEE—CONSIDERA- 
TION FOR CONVEYANCE.—The facts in this case, 
as stated in the complaint, are substantially as 
follows: The plaintiff gave the defendant a mort- 
gage on certain real estate, which the defendant 
foreclosed. Before the day fixed for the sheriff’s 
sale, the defendant agreed with the plaintiff that 
if he would convey the land to defendant, he 
would allow plaintiff to remain on the land for 
one year rent free, would give him a bonus of $50, 
and if plaintiff could find a purchaser for the 
land, plaintiff should have all the land sold for 
over and above defendant’s claim; that plaintiff 
deeded the land as agreed, and that it was sold 
for $568.93 in excess of defendant’s claim, but 
that defendant had refused to pay either the $50 
or the said overplus. eld, that the plaintiff had 
aright to recover the $50 as a consideration for 
the conveyance. Sands v. Thompson, 43 Ind. 18; 
Huston v. Stewart, 64 Ind. 388. The whole con- 
tract may be upheld on the same ground. The 
payment of the overplus, although conditional, 
is in every way a fair and upright contract. Af- 
firmed. Opinion by Woops, J.—Reyman v. Mo- 
sher. 

CRIMINAL LAW — CONFESSION MADE UNDER 
THREATS—EVIDENCE.—On a trial for murder the 
court permitted statements, previously made by 
the defendant in regard to the murder, to go to 
the jury as a confession of his guilt. The defend- 
ant objected to such statements going to the jury, 
until he should offer proof that the statements 
were made under the influence of fear produced 





by threats. Held, that the court erred in refusing 
to hear the evidence offered by the defendant to 
show that the confessions were made under the 
influence of fear produced by threats. It is for 
the court to determine the competency of evi- 
dence, and if incompetent it should not go to the 
jury at all. When its competency depends, as in 
this case, upon extrinsic facts, how can the court 
determine the question ef competency without 
hearing the evidence offered on that subject? It 
is the duty of the court to pass upon it in the first 
instance, before the evidence can legally go to the 
jury. Whart. Crim. Ev. (8th ed.) sec. 869; State 
v. Elliott, 45 Iowa, 486; Am. Crim. Rep. 322. 2. 
Where the proceedings before the coroner are ir- 
regular, as where the testimony has not been 
signed by the witnesses, the record of such evi- 
dence is not admissible, but it is competent to 
prove by parol what was testified to before the 
coroner. Whart. Crim. Ev. 667. Reversed. 
Opinion by WORDEN, J.—Brown v. State. 


ANNUITY—APPORTIONMENT OF.—'I'he appel- 
lant agreed to pay $100 annually, on a certain 
day, to his father, during the latter’s lifetime. 
The father died a few days before one instaliment 
of the annuity became due, and this suit was 
by his personal representatives to recover the in- 
stallment. Held, that the rule is that where an 
annuity is payable on fixed days during life 
and the annuitant dies before the day, the 
personal representative is not entitled to a pro- 
portionable part of the annuity. The annuity for 
that yearis lost. Roper on Legacies (lst Am. 
ed.), 589; Manning v. Randolph, 4 N. J. Law, 
144; Tracy v. Strong, 2 Conn. 659; Wiggin v. 
Swelt, 6 Met. 194. Reversed. Opinion by Howk 
J —Heizer v. Heizer. 


CRIMINAL LAW — INSTRUCTIONS — ‘*REASON- 
ABLE BELIEF.”’’—On a trial for murder, the court 
gave to the jury the following instruction: ‘‘Facts 
and circumstances to be considered against the 
accused must be proved to be true beyond all 
reasonable doubt; and those tending in his favor 
need only be proved by evidence sufficient to 
“ause a reasonable belief of their truth.’ Held, 
that the instruction was erroneous. If the de- 
fendant’s proof was such as ro raise a reasonable 
doubt of any fact which, if true, would tend in 
his favor, he had a right to have the jury consid- 
er that fact for all it was worth, not as proven to 
exist, but as possibly existing, according to the 
force of evidence, offered, having by itself, per- 
haps, little weight, but in connection with other 
facts proven or put in doubt, enough to break the 
force of the contrary proofs. The judge, by in- 
struction, has no more right to say a fact or cir- 
cumstance shall not be considered, than he has to 
exclude it from the jury in the first instance be- 
cause it was doubtful. 2. The court refused the 
following instruction asked by the defendant: 
‘The defendant admits that he was present at the 
time and place of the homicide. But, although 
he was present and even knew that the offense 
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was being committed, still that constitutes no 
guiltin law, and unless the proof goes further, 
and shows beyond a reasonable doubt that he was 
participating in the homicide before or at the 
time of its commission, then he is guilty of no of- 
fense, and you should find him not guilty.” It 
was error to refuse this instruction. Clem v. 
State, 33 Ind. 418. Reversed. Opinion by 
Woops, J.— Wade v. State. 
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SUPREME COURT OF MISSOURI. 
February 1881. 


INDICTMENT —NEGATIVING EXCEPTIONS.—I 
‘an indictment for an offense created by statute, 
it is not necessary to negative an exception con- 
tained either in another statute or in a substantive 
clause of the same statute; nor is it necessary for 
the prosecutor to show in evidence that the de- 
fendant does not come within the exception, but 
it is matter of defense which may be proved af- 
firmatively under the plea of not guilty. A mo- 
tion in arrest should not be sustained, because an 
indictment under sec. 2, 1 Wag. Stat., 549, for 
selling intoxicating liquors in any quantity less 
than one gallon, without license as a dramshop 
keeper, does not negative either specially or gen- 
erally the authority of defendant to sell intoxica- 
ting liquors as a druggist or otherwise. Reversed 
and remanded. Opinion by SHERWOOD, C. J.— 
State v. Taylor; State v. Harmon. 


EviIpENCE— COMPETENCY OF WITNESS—DEP- 
OSITIONS— OBJECTIONS TO, IN EVIDENCE.—This 
was an action ona note executed to plaintiff's 
testator by defendant and one H, in which the 
only defense was payment. Defendant offered as 
a witness Mrs. J, formerly the wife of H, deceased, 
one of the makers of the note, who testified 
that her husband had some conversation with the 
testatorin her presence about the note, and thet 
the said H paid the note atthe time, and the 
testator said he would send the note on his return 
home. Plaintiffs objected to Mrs. J’s testimony, 
on the ground of incompetency, which objection 
was overruled. Held, that this ruling was errone- 
ous, and that under the proviso contained in sec. 
4014, Rev. Stats. of 1879, the witness was incom- 
petent. Held, also, that it is too late to object to 
reading a deposition in evidence after the party 
producing it has announced ready for trial: The 
proper method of objection, when the deposition 
was taken without notice,is by motion to suppress 
before going to trial. Reversed and remanded. 
Opinion by HENRY, J.—Holman v. Bachus. 


INTERPLEA—ATTACHMENT—MORTGAGE—VER- 
DICT NOT RESPONSIVE TO IssuE.—In an attach- 
ment suit by T against V, an interplea is filed by 
H, who claims the goods seized in the attachment 
suit under a chattel mortgage. The mortgage is 
in the usual form, but includes the entire stock of 
goods purchased by V from H as administrator, 
as well as the stock owned by V at the time of the 





purchase and also such as might be added by Vv 


during the continuance of the mortgage, and pro- 
vides that if V fails or refuses to pay the note se- 
cured by the mortgage, H may remove,sell or dis- 
pose of the stock, and render the overplus, if any, 
to V. It was claimed that the mortgage was in 
fraud of creditors. But it does not appear con- 
clusively from the instrument that the mortgagor 
had the power of disposal over the goods; there 
is only ground of conjecture, and the court did 
not err in refusing to declare the mortgage void 
on its face. Nor could the court have properly 
declared it void,because V remained in possession 
and sold in the usual course of business. it ap- 
pearing from the uncontradicted testimony of H 
and another, that the proceeds were applied to the 
payment of the note, and it also appearing that, 
before the levy of the attachment, V had given H 
the possession of the goods to hold under the 
mortgage. The cause, thus far, was properly 
tried, but a fatal error occurred in another re- 
spect. The issue joined was whether or not the 
property attached belonged to the interpleader. 
The jury found for the plaintiff in the sum of 
$542.75, and the judgment on that verdict was 
th:t plaintiff have and recover the proceeds from 
sale of the goods by the sheriff, who is thereby 
ordered to pay the proceeds to the interpleader. 
The verdict was not responsive to the issue, and 
the instruction authorizing such a verdict was er- 
roneous. The judgment was proper if the ver- 
dict had been responsive to the issue, and been 
for the interpleader. Reversed and remanded. 
Opinion by HENRY, J.—Hewson v. Tootle. 
March, 1881. 

ADMINISTRATION—ALLOWANCE OF CLAIMS.— 
Plaintiffs in New York sent an agent to St. Louis 
to confer with the administrator of the intestate 
regarding claims against the estate. Said agent 
consulted with the administrator and endeavored 
to effect a compromise of the claims of his firm 
together with other claims against the estate, but 
failing in this, returned without presenting the 
claims for allowance, nor were they formally 
presented until the lapse of more than one year 
from the granting of letters of administration 
and due notice thereof. Held, that exhibiting the 
claims informally,with a view to obtaining a com- 
promise within the first year, was not such a 
presentation for allowance as would justify 
placing them in the fifth class, and since they 
were not presented until after the end of one 
year from the granting of letters and due notice 
of the same, they should be placed in the sixth 
class. Reversed and remanded. Opinion by 
HENRY, J.— Pfeifer v. Suss. 
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SUPREME COURT OF OHIO. 
January, 1881. 


Co-PARTNERSHIP—CONSTRUCTION OF ARTI- 
CLEs.—A agreed, in writing, to sell and convey 





0 





0 








THE CENTRAL LAW JOURNAL. 263 








to B, C, D and E, four undivided fifths of certain 
lands, in consideration whereof the purchasers 
agreed to pay $10,000 in instalments, payable at 
stated times, the same to be paid as afterward 
specified in the writing. It was afterward, in the 
same written instrument, agreed that the vendor 
and purchasers should enter into a partnership 
for quarrying stone on the same lands, ‘‘for the 
purpose of realizing the money necessary to make 
said payment of $10,000,°’ and that after defray- 
ing the expenses of the business, ‘‘the balance of 
all profits are to be applied in payment of the 
$10,000, purchase price of said lands, as fast as 
the said profits are from time to time ascer- 
tained.’’ And that, ‘‘after the said sum of $10,- 
000 is paid as herein agreed, and from that time 
forward, all are to be equal partners, and to share 
equally the profits of the said business, and have 
an equal interest in lands and all property of the 
firm.’’ Held, 1. That the net profits of the part- 
nership, to the extent of the purchase-money, to- 
wit, $10,000, including the part which would 
otherwise belong to the vendor, were appropriated 
to the use of the purchasers for the payment of 
the purchase-money, and for the reimbursement 
of any part of the purchase-money paid with 
other means. 2. Upon the failure of profits to 
the extent, in whole or in part, of the purchase 
price, no part of the purchase-money was to be 
remitted by the vendor on account of such defi- 
ciency of profits, unless such deficiency was 
caused by the default of the vendor. 3. After 
the dissolution of such firm, a decree for the 
specific performance of the contract, at the suit 
of the vendor against the purchasers, ought to be 
postponed to the settlement of the partnership 
accounts. Judgment of the court of common 
pleas and that of the district court reversed, and 
cause remanded to the district court for further 
proceedings. Opinion by MCILVAINE, J.—Hayes 
v. Fish. 


LIABILITY OF COMMON CARRIER OF GOODS— 
PROPERTY AWAITING TRANSPORTATION—BILL 
OF LADING.—1. Where goods are delivered to a 
common carrier for shipment, and received by 
him to be forwarded in the usual course of busi- 
ness, the liability of a common earrier imme- 
diately attaches, and if they are lost by an acci- 
dental fire while in the ecarrier’s warehouse 
awaiting transportation, he is liable. unless his 
common-law liability has been limited by an 
agreement with the shipper. 2. But if the deliv- 
ery is accompanied with instructions not to for- 
ward until further orders, or if anything remains 
to be done to the goods by the shipper, before 
they are to be forwarded. such liability as a ecm- 
mon carrier does not attach. 3. The assent of the 
shipper to conditions in a bill of lading, or other 
contract for the carriage of goods, limiting the 
earrier’s liability, is binding upon him, when the 
loss happens without fault or negligence of the 
carrier; but such assent will not be implied or 
presumed from facts and circumstances which do 





not clearly show an assent to such conditions in 
the contract on which the action is founded. 4. 
In the absence of satisfactory proof, showing that 
the shipper has, by assent and acquiescence, or 
otherwise, agreed to limit the liability of the car- 
rier, the presumption is that he intended to insist 
on his common-law rights. 5. Neither usage nor 
custom, though known to the shipper, which he 
has net clearly assented to as a condition of the 
contract of shipment, can be set up to absolve a 
carrier from his common-law liability. The judg- 
ments of the district court and of the common 
pleas are reversed, and the cause is remanded. 
Opinion by JOHNSON, J.—Pittsburgh, etc. 2. Co. v. 
Barrett. 


NoTE— LIABILITY OF INDORSER — NOTIC—E 
FRAUD — JURISDICTION OF JUSTICES OF THE 
PEACE.—1. An indorser of a negotiable promis- 
sory note is liable to his indorsee, without demand 
of payment from the maker and notice of non- 
payment, in cases where the maker is not liable to 
a bona fide indorsee before maturity, and for value. 
2. And, to exonerate the maker from liability to 
such indorsee, on a note which he signed and de- 
livered, believing at the time that the paper 
signed and delivered was another instrument, it 
is necessary to show that the maker was without 
fault or negligence in the premises. 3. But in a 
special finding of facts by the court, a finding that 
such maker was unable to read or write, is not 
equivalent to a finding that he was free from fault 
or negligence. 4. Where a bona fide indorsee of a 
negotiable note, after becoming such indorsee, 
acquires knowledge of a fraud practiced by the 
payee upon the maker in obtaining the note, 
which fraud, however, could net be made a de- 
fense by the maker against such indorsee, the 
subsequent indorsement of the note by him, with- 
out communicating such knowledge to his in- 
dorsee, does not excuse demand and notice in 
order to charge the indorser. 5. Under the stat- 
ute prescribing the jurisdiction and procedure of 
justices of the peace, passed March 14, 1853 (S. & 
C. 769), and sections 111 and 123 thereof, as 
amended Mareh 30, 1875 (72 Ohio L. 159), an ap- 
peal did not lie from a judgment of a justice of 
the peace (where the case was not tried by a jury), 
for a less sum than one hundred dollars, exclusive 
of costs, either under said amended sections, or 
original sec. 90 of said act. Judgment of the district 
court, reversing the judgment of the common 
pleas, affirmed. Order of the district court re- 
manding the cause for further proceedings re- 
versed, and said eause dismissed for want of 
jurisdiction in the court of common pleas. Opin- 
ion by McILVAINE, J.—Perkins v. White. 


FORMER ADJUDICATION—DISMISSAL OF BILL 
FOR SPECIFIC PERFORMANCE.—1. A judgment of 
dismissal of a petition for the specific performance 
of an agreement and of a counterclaim asking a 
rescission of the same, is no bar to an action for 
the recovery of money paid on the agreement, 
although the cause of action accrued before the 
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fendition of the judgment. 2. Where a judgment 
between the parties is relied upon as an estoppel, 
the question is not what the court might have de- 
cided in the former action, but what it did in fact 
decide as shown by the judgment. 3. A judgment 
is conclusive by way of estoppel only as to facts, 
without the proof or the admission of which it 
could not have been rendered. Judgments of the 
district court and of the court of common pleas 
reversed, and cause remanded for a new trial. 
Opinion by WHITE, J.—Porter v. Wagner. 








QUERIES AND ANSWERS. 





QUERIES ANSWERED. 

Query [12 Cent. L. J. 216.] The Missouri Statute 
of Limitations reads as follows: ‘‘No action for the 
recovery of any lands, tenements or hereditaments, 
or forthe recovery of the possession thereof, shall 
be commenced, had or maintained by any per- 
son, whether citizen, denizen, alien, resident or 
non-resident of this State, unless it appears that 
the plaintiff, his ancestor, predecessor, grantor, or 
other person under whom he claims, were seized 
or possessed of the premises in question within 
ten years next before the commencement of such 
action.’’ Does this statute operate to bar a proceed- 
ing in equity to divest and invest title, where the de- 
fendant has held the legal title for more than ten 
years, and neither party has been in the actual pos- 
session of the land within that time? It being a fa- 
miliar principle that the legal title draws to it the 
possession. M. 


Ans. The natural construction of the statute would 
seem to be, that the plaintiff must show seizin in or 
possession by himself, his ancestor, predecessor, 
grantor or other person under whom be claims, with- 
in ten years next before the commencement of his 
suit; and that if constructive possession, as following 
title, were suflicient, yet to defeat plaintiff, the de- 
fendant would only need to show actual possession in 
himself, which, as there could not be two pos- 
sessions at one and the same time, would prove 
the non-existence of such constructive possession, 
or of presumed possession as the natural accompani- 
ment of title. But the courts carry the presumption 
farther; and have held that where A has absolute 
title, and Bis in possession, as Ais entitled to the 
possession, B’s possession will be presumed to be 
under A or not in denial of his title, unless B shows 
the contrary, by proving an adverse possession in 
himself, that is, possession with non-recognition of 
A’s title. It is the adverse possession during the 
period of limitation that div2sts the owner of his 
title—and that must be continuous and uninterrupted 
during the full period of limitation. Per Pike, J., 
in Trapnall v. Burton, 24 Ark. 371. WwW. 
Fort Smith, Ark. conan 7, 1881. 
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CORPORATOR’S MANUAL: Being a Compilation 
of all the Laws of the State of Illinois, affecting 
General Corporations, with Explanatory Notes 
and Forms, showing the Powers. Duties and 
Liabilities of Corporations, Corporators, and 
their Offices and Agents. By Henry Binmore. 
— E. B. Myers, Law Book Publisher. 


This little work, of some 350 pages, is not prop- 
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erly a law book, being specially intended, as indi- 
cated in the title, for the use of corporators, and 
the agents and officers of corporations; but we 
are convinced that the Lilinois lawyer, whose 
practice lies at all in the realm of corpora- 
tion law, will find it a convenient com- 
pendium of many matters of practical utility, 
which are nowhere else put into such a convenient 
shape. The book is handsomely printed upon 
good paper, and is a credit to the enterprising 
firm from whose press it issues. 


Hanp-Book FOR CoRONERS: Containing a Di- 
gest of ali the Laws in the thirty- eight States of 
the Union, together with a Historical Resume 
from the Earliest Period to the Present Time. 
A Guide to the Physician in Post-Mortem Ex- 
aminations, and Valuable Miscellaneous Matter 
never before collected. By John G. Lee, M. D., 
Coroner’s Physician of the City and County of 
Philadelphia, Pa. William Brotherhead, Phil- 
adelphia, 1881. 

This little work is particularly addressed to the 


medical profession and to coroners, and will 
doubtless be found useful by them. There is but 
little matter in the volume of interest to the law- 
yer; save, perhaps, the historical resume of cor- 
oner’s law, which will be found to have rather en 
antiquarian, than a practieal value. The coroner’s 
office is one of the oldest known to the law, and it 
is not uninteresting to mark how little his duties, 
as prescribed by law, have changed with the 
changing years. 
‘‘For out of the fields, as men saithe, 
Cometh al this new corne fro yere to yere; 
And out of old books,*in good faithe, 
Cometh al this new science that men lere.’’ 

The author’s style is lucid and terse,and for one 
interested in the subject, we should think the 
book very readable. It is a pity, however, that 
it is poorly printed and upon an inferior quality 
of paper. The work seems to us to deserve a 
better dress. 


THE Law OF HusBAND AND WIFE. A Digest of 
the Law of Husband and Wife, as established 
in Maryland. By David Stewart and Francis 
K. Carey, of the Baltimore Bar. Baltimore: 
John i & Co., 1881. 

Say the authors in their preface to this little 
book: ‘Every branch of law is a body of rules. 
A digest of a branch of law may be a collection 
either of the cases illustrating those rules, or of 
the rules themselves illustrated by the cases. In 
the latter sense the authors of this work have 
used the word. They have endeavored to give an 
accurate statement of the rules of law relating to 
husband and wife, which have been established in 
Maryland by statutes and by judicial decisions.” 
As nearly as we can determine, without an ex- 
haustive examination of the statutes and adjudi- 
cations of Maryland (where the law upon this 
subject is somewhat peculiar), this endeayor has 
been successfully carried out. The division of the 
subject and the arrangement of matter is logical 
and precise. The volume is well printed upon 
good paper and neatly bound. 





